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ICSID Arbitration Rules as in force since 1 July 2022

BNetzA

Bundesnetzagentur, the German Federal Grid Authority

BNetzA List A List determining the order in which the remaining coal-fired power
plants are being shut down from 2020 onwards, published by the
BNetzA

BR-Drs. Bundesrats-Drucksache, Parliamentary printing matter of the Bundesrat
(second house of the German Parliament)

BT-Drs. Bundestags-Drucksache, Parliamentary printing matter of the Bundes-
tag (first house of the German Parliament)

Claimant Azienda Elettrica Ticinese

Coal Ban Law

Law to reduce and end coal-fired power generation, in German, Gesetz
zur Reduzierung und zur Beendigung der Kohleverstromung (Kohlever-
stromungsbeendigungsgesetz) of 8 August 2020, published in Bundes-
gesetzblatt | 2020, Nr. 37, 13 August 2020, pp 1818 et seq.

Coal Commission

Commission on Growth, Structural Change and Employment, in Ger-
man, the Kommission “Wachstum, Strukturwandel und Beschéftigung*”

Consortium Agreement signed by the Partner Companies to pursue the aim of build-
Agreement ing the Linen Plant

ECT Energy Charter Treaty, Lisbon, 17 December 1994, UNTS 2080, 95
ETS European Emission Trading System
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FET Fair and Equitable Treatment
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ICSID International Centre for Settlement of Investment Disputes

ICSID Convention

Convention on the Settlement of Investment Disputes between States
and Nationals of Other States, Washington, D.C., 18 March 1965, 575
UNTS 159

Institution Rules

The ICSID Institution Rules as in force since 1 July 2022

Ldnen plant

The Coal-Fired Power Plant in Linen, Germany

MCPS

Most Constant Protection and Security

Partner Compa-
nies

The Municipal Utilities other than Claimant that own shares in TKL, see
Annex for the current shareholder list

Partnership 2006 Agreement between the Partner Companies establishing TKL
Agreement

Respondent Federal Republic of Germany

TKL Trianel Kohlekraftwerk Linen GmbH & Co. KG

World Bank International Bank for Reconstruction and Development
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MEMORIAL

As Counsel for the Swiss company Azienda Elettrica Ticanese (“AET” or “Claimant”),
we hereby respectfully submit AET’s Memorial in this ICSID arbitration.

This Memorial is accompanied by documentary evidence in the form of exhibits (a list
of these is attached as Annex A) as well as the following expert reports:

- An expert report by Mr Kiran P. Sequeira and Mr Stuart P. Dekker of Secretariat
International (Exhibit CER-0001, the “Secretariat Report”);

- An expert report by Dr Christoph Riechmann and Dr Jens Perner of Frontier Eco-
nomics, (Exhibit CER-0002, the “Frontier Report”).

The expert reports and witness statements are relied upon by Claimant in their entirety
and form part of this Memorial.

This Memorial is structured as follows: after a short introduction (A.), we will set out the
factual background of the dispute (B.), before explaining why the Arbitral Tribunal has
jurisdiction to hear the case (C.) and why Respondent has breached its obligations
under the Energy Charter Treaty (D.). The Memorial then continues with a section ex-
plaining the quantification of damages (E.). It concludes with Claimant’'s prayers for
relief (F.)

A. INTRODUCTION AND SUMMARY OF THE CASE

The essential facts of this case have already been set out in the Request for Arbitration
(the “Request”). For the convenience of the Arbitral Tribunal, they shall be briefly reca-
pitulated in this summary section.

The dispute is neither about the existence of climate change and its consequences, nor
is it about contesting the need to reduce CO2 emissions or even a State’s right — in
principle — to prohibit the firing of coal. It is instead about a very simple issue: if a State
forces an investor to sacrifice its lawful investment for the public benefit, then the State
has to pay compensation. This is a tenet not only of the Energy Charter Treaty (‘ECT")",
but of investment protection in general. And Respondent has not complied with that
principle. What is more, it has chosen not to pay compensation despite intense criticism
and advice to the contrary. Its actions do not only constitute an expropriation of Claim-
ant’s investment, but also unfair and unreasonable treatment as well as a breach of the
obligations it entered into with regard to Claimant’s investment.

1 Exhibit CLA-0002: Enerqgy Charter Treaty.
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The dispute arises out of Claimant’s investments in the new, highly efficient coal-fired
power plant Linen (“Liunen plant”) through Trianel Kohlekraftwerk Liinen GmbH & Co.
KG (“TKL”), the direct owner of the Linen plant. Claimant is not only a shareholder of

TKL.

The Linen plant is one of the modern highly efficient coal-fired power plants which
Germany at the turn of the century desperately wanted and needed: Germany needed
the coal-fired power plants to replace the reliable base-load capacity to be lost due to
the 2002 nuclear phase-out, and to reduce its carbon dioxide emissions by replacing
old, polluting coal-fired power plants with new, highly efficient ones. AET is one of the
companies which responded to that need, and which trusted that Germany would hon-
our its commitments associated with the calls for long-term investments in new coal-
fired power plants.

Germany did not. In 2020, Germany decided to prohibit the production of energy by
firing coal. The Coan Ban Law provides for a shutdown path of coal-fired power plants
which will lead to the Lunen Plant being closed down in 2031. The existing and irrevo-
cable permits which allow the Linen Plant to operate, fire coal and emit CO2 (subject
to having emission allowances) will be revoked. No compensation will be paid.

That was a fundamental change of its policy so far: instead of regulating CO2 emissions
via the European Emission Trading Scheme (‘ETS”) and letting the market forces de-
termine the fate of coal-fired power plants, Germany decided to regulate them out of
the market — irrespective of permits and irrespective of whether they would have emis-
sion allowances.

Germany knew that besides several power plants having operated for decades, it would
also shut down the very power plants for whose constructions it had argued only a few
years earlier. It knew that those plants would and could not have re-earned their con-
struction costs, let alone their owners a return on their investment. It nevertheless de-
cided to compensate only lignite coal-fired power plants, but not hard-coal fired power
plants such as the Linen plant. Germany thereby ignored not only the recommenda-
tions of its own Coal Commission (on whose authority and conclusions Germany pre-
tended to act) but also the input from industry associations and experts which it had
requested during the legislative proceedings. Those associations and experts pointed
out that new coal-fired power plants, i.e. those having entered service after 2010, would
not even be able to regain their investment cost. Germany chose not to review this in
detail and thus intentionally closed its eyes to the consequence of its actions.

The Linen plant will now be shut down before it will have even repaid the loans taken
on for its construction. This does not only prevent Claimant from re-earning its invest-
ment as well as from making any profits on its investment. It also obliged Claimant to
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pay back that part of the loans not re-earned during the operation of the Linen plant.
The damage caused to Claimant has been calculated at RGO cxcluding
interest.

The LUnen plant is owned by AET and 28 other municipal-owned electricity utilities.
They have tried in vain to convince the German government to grant compensation.
German law does not allow them to directly claim compensation. Complaints filed with
the Federal Constitutional Court would be inadmissible, inter alia, due to the public
nature of the partners. As the sole non-EU partner, AET is able to rely on the ECT.

B. THE PARTIES
l. Claimant

AET is a legal entity under public law (/Instituto Cantonale di Diritto Pubblico) organized
under the laws of Switzerland with its address in El Stradun 74, 6513 Monte Carasso,
Bellinzona, Ticino, Switzerland.? It is wholly-owned by the Canton of Ticino (one of the
26 Cantons forming the Swiss Confederation).

AET is a producer and seller of electricity active on its Swiss home market as well as
on the markets of other European countries such as Germany, Italy and France. AET
predominantly uses Ticino’s natural resources to generate renewable energy. More
than a third of Ticino’s hydropower is managed by AET on behalf of the Canton. In the
2023 financial year, AET, with its about 300 employees, generated a turnover of
CHF 1,044 million.3

After 2000, as energy demand in the Canton of Ticino steadily increased, it became
increasingly difficult for AET to ensure a secure electricity supply. Consequently, AET
decided to diversify its electricity portfolio to supplement its primarily hydropower-based
energy generation with more stable base-load energy sources (see Section C.III. be-
low).

Traditional base-load capacities like coal and gas power plants were scarcely repre-
sented in Switzerland, and the country’s energy policy was also increasingly moving
away from nuclear power. Additionally, potential co-shareholders in Switzerland were
not interested in joint ventures due to competition. Therefore, AET needed to look out-
side Switzerland for investment opportunities.

2 Exhibit C-0001: Commercial Register for AET [EN/IT]; and Article 1 of AET’s Law of 10
May 2016 (Legge sull’Azienda elettrica ticinese del 10 maggio 2016) available here (last
accessed on 29 September 2023).

3 Exhibit C-0018-DE / Exhibit C-0018-EN: AET, The AET at a glance, available at:
https://www.aet.ch/Die-Azienda-Elettrica-Ticinese, (last accessed on 27 July 2024).
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At that time, Germany had decided to promote new and highly efficient coal-fired power
plants following its decision to phase out nuclear energy, ensuring a stable electricity
supply. As a result, AET found good investment conditions in Germany (see Section
C.ll. below) and joined a major German project to build a state-of-the-art coal-fired
power plant by investing in TKL.

AET’s conventional energy business in Germany is concentrated in AET’s 15.84 % di-
rect participation in TKL.#

Il Respondent

The Federal Republic of Germany (“Germany”) is represented by the Federal Ministry
of Economy and Climate Protection (Bundesministerium fiir Wirtschaft und
Klimaschutz, BMWK).

Coal-fired power plants have historically played a significant role in Germany's energy
landscape and economic development. For decades, they have been a cornerstone of
the country's electricity generation, providing a reliable and cost-effective source of en-
ergy. This has been and continues to be essential for Germany as a highly industrial-
ised country, featuring many energy-intensive industries (such as steel and chemical
manufacturing) dependent of stable and affordable energy supply. Accordingly, still to-
day, Germany remains one of the largest consumers of coal in Europe, with coal ac-
counting for approximately 26% of its energy mix.®

Germany is divided into 16 Federal States. Legislative and administrative powers are
divided between Germany and the Federal States. In general, however, execution of
federal laws is done via the Federal States.

C. FACTUAL BACKGROUND

In the following sections, we will first describe the Linen power plant, its technical char-
acteristics, and its importance, especially for the shareholders (l.). We will then provide
further background relevant to the arbitration, explaining that, after the turn of the cen-
tury, Germany pursued a clear energy policy and emphasized the importance of new
and modern coal-fired plants (Il.). As a result, Germany emerged as a country with ideal
investment conditions for building coal-fired power plants. Therefore, AET, which at that
time sought to secure the power supply in Ticino with additional base-load capacity,
decided to invest in the Linen plant in Germany (lll.). At the time, Respondent’s clear
message was that the climate protection goals could and would be achieved by

4 Exhibit C-0002: Commercial Register for TKL [EN/DE] AET’s share of EUR 4,686,722.28
equals 15.84%.

5 Exhibit C-0019-DE / Exhibit C-0019-EN: Statement of the Bundesrat and counter-state-
ment of the Federal Government on the Coal Ban Draft, 8 April 2020 (excerpts).
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reducing emissions through the European Emissions Trading System and emphasized
this approach even after the Linen plant was put into operation in Linen in 2013 (IV.).
With the establishment of the Coal Commission, the Respondent’s course fundamen-
tally changed (V.). With the adoption of the Coal Ban Law, Lunen will be forced to shut
down after less than half of its expected minimum lifetime of 40 years. The serious
consequences for Linen, directly related to the Coal Ban Law, are described in section
(VL). In the final section (VII.), we will show that these serious consequences lead to a
loss in value of the Claimant’s investment and deprive the Claimant of this investment.

I The Liinen Power Plant
1. Introduction

Put into operation in December 2013, the Linen Plant is recognized as one of the most
modern and efficient coal-fired power plants globally.

It is operated by TKL, a limited partnership (Kommanditgesellschaft) with 29 limited
partners all of which are municipal utilities and regional energy providers from Ger-
many, Austria, and Switzerland®. The nature of the partners allowed a debt financing of
of the Linen plant. Rule 66(f)

6 TKL is a “GmbH & Co. KG*. Under German law, GmbH & Co. KG (in German, Gesell-
schaft mit beschrénkter Haftung & Compagnie Kommanditgesellschaft) is a company with
limited liability, in which the general partner, which is personally and unlimitedly liable, is
not a natural person (as in typical Kommanditgesellschaft), but a company with limited
liability (GmbH).
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Rule 66(f)

] Rule 66(f)

The Linen Plant is located in the town of Linen, near the city of Dortmund in North
Rhine-Westphalia in the west of Germany. It is situated on the north bank of the Datteln-
Hamm Canal, which connects to the Rhine, offering ideal conditions for the shipping of
coal to the power plant.”

[ 52
B Hamm
Dorsten Marl )
Trianel Kohlekraftwerk
\ i O Liinen GmbH & Co.
31 ] ecklinghausen s
"2 ] 2] Kamen
(43 (42 ] 236 Werl
2] Unna 1 o
Gelsenkirchen Dortmund (445
rhausen Bochum
Essen
Menden

In the following, this section will further describe the Liinen Plant and how it is operated
(2.). The Linen Plant is one of the most modern coal-fired power plants operating in
Germany, which has won prizes for its efficiency (3.). During the permitting procedure
for the Linen plant, authorities confirmed the overriding public interest in the construc-
tion and operation of the Lunen plant (4.).

2. The Lunen plant is a highly efficient state-of-the-art power plant

The Linen plant is constructed as a 750 MW mono-block coal-fired power plant. The
energy produced can supply up to 1.6 million households.?

7 Exhibit C-0020-DE / Exhibit C-0020-EN: TKL. Power plant: Location Liinen
Stummhafen, available at https://www.trianel-luenen.de/kraftwerk/der-standort, (last ac-
cessed on 24 July 2024).

8 Exhibit C-0021-DE / Exhibit C-0021-EN: TKL, Power plant: Facts and fiqures about the power plant, available
at https://www.trianel-luenen.de/kraftwerk/daten-und-fakten, (last accessed on 24 July 2024).
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It is a “supercritical plant” with an electric efficiency of nearly 46%, making it one of the
most efficient coal-fired power plants globally. The functioning of the power plant is
described in the diagram below.'® To achieve this efficiency, the system is operated
with supercritical steam parameters (280 bar steam pressure and 600 °C)''. The highly
heat-resistant material in the steam generator enables the steam to be heated to a
maximum temperature before reaching the turbine. As a result, this yields a greater
amount of energy, facilitating more efficient turbine operation.

TRIANEL KOHLEKRAFTWERK LUNEN (TKL)

FUNKTIONAL DIAGRAM

The coal is stored in silos and thus dust-free; the The flue gas cleaning systems ensure that all
transport from the ship to the power plant is carried emission limits are safely met. There is no risk to
out on enclosed belts. human health.

hard coal silos

f
¢ =

coal mill

air

P reheater
flue gas
o
cleaning
ccccccc
- - iy ash as concrete aggregate  Aypsum for
: the industry
Boiler House Engine House
cooling water treatment S

aﬁv\ tracsiormer All emissions at the drains and the power
amemonia plant’s cooling tower are monitored
- lime water around the clock in the control room, but
5 e
steam generator district heating extraction aiyv\‘\nﬁ(shm- < also by authorities.
talyst
' catalys 2

lue gas
B

optimal CO2 capture

cooling tower
desulfurization B

The combustion technology used is optimized for
pure hard coal. To achieve the highest possible
efficiency, the plant operates with supercritical
steam parameters.

The products generated during the combustion and cleaning process, fly ash
and gypsum, are used in cement plants and the building materials industry.
They replace natural materials such as natural gypsum, making its extraction
with all its environmental impacts unnecessary

In the machine house, the steam is relaxed with high temperature and pressure in the
successive high, medium and low-pressure turbines. A Siemens SST5-6000 turbine is
used. The rotating turbines drive the SGen5-3000W generator, which is specifically
designed to efficiently convert mechanical energy into electrical energy.'? This

9

10

1

12

The term “supercritical” does not refer to risks associated with the operation, but to con-
ditions of heat and pressure where water does not merely boil and forms steam bubbles,
but where the water directly becomes indistinguishable from steam. The efficiency of
power plants with supercritical steam generators is higher than with subcritical steam. For
more details, see https://en.wikipedia.org/wiki/Supercritical_steam_generator (last ac-
cessed on 24 July 2024).

Exhibit C-0021-DE / Exhibit C-0021-EN: TKL, Power plant: Facts and figures about the power plant, available
at https://www.trianel-luenen.de/kraftwerk/daten-und-fakten, (last accessed on 24 July 2024).

Exhibit _C-0022-DE / Exhibit C-0022-EN: TKL., Power plant: Functional _diagram. available _at

https://www.trianel-luenen.de/kraftwerk/funktionsschema (last accessed on 24 July 2024), Exhibit C-0023:
Power Technology, Liinen Coal-Fired Power Plant, 24 April 2014, available at https://www.power-technol-
ogy.com/projects/Inen-coal-fired-power-plant/?cf-view&cf-closed, (last accessed on 24 July 2024).

Exhibit C-0023: Power Technology, Linen Coal-Fired Power Plant, 24 April 2014, available at
https://www.power-technology.com/projects/Inen-coal-fired-power-plant/?cf-view&cf-closed, (last accessed on

Page 7 of 163



31

32

33

34

Azienda Elettrica Ticinese v. Federal Republic of Germany
ICSID Case. No. ARB/23/47

Claimant’s Memorial

26 July 2024

generator significantly contributes to the overall performance of the power plant and
supports the seamless transition from mechanical energy into electrical energy.

Its high efficiency also makes the Linen plant particularly valuable from an environ-
mental perspective. While on average hard coal-fired plants in Europe have an effi-
ciency of 36 %, the Lunen plants’ efficiency is 46%.1® This translates to even greater
savings in fuel consumption, reducing coal consumption by approximately 20% com-
pared to conventional coal-fired power plants.'

In addition, the Linen plant also uses state-of-the-art technology to ensure a clean
operation of the power plant. A downstream flue gas cleaning system ensures that all
emission limits are met safely, so there is no risk to human health. The residual mate-
rials fly ash and gypsum produced in the combustion and cleaning process are recycled
and used in cement plants and the building materials industry. The purified flue gases
are discharged via the cooling tower.'s

The cooling water leaves the condensers at about 30° C and is pumped from there into
the trickle plane of the cooling tower. There it rains into the cooling tower cup and is
cooled down by the outdoor air flowing up from below. Most of the cooling water returns
to the circuit, the smaller part leaves the cooling tower as pure water vapour. The re-
sulting loss is replaced by purified water from the Datteln-Hamm canal. The purified
waste water from the cooling tower sludge is discharged into the river Lippe.'®

In addition state-of-the-art technology at the power plant minimizes emissions. Overall,
the LUnen plant emits one-third fewer pollutants than older technologies, saving over a
ton of CO2 per year while producing the same amount of electricity.'” Emissions are
minimized through advanced flue gas cleaning technology, ensuring no additional en-
vironmental burden. To minimize dust emissions, all coal transportation facilities, as
well as the power plant itself, are fully enclosed. All pollutants, including dust, carbon
monoxide, sulphur oxides, and nitrogen oxides, are well below the limits set by the

24 July 2024).

13 Exhibit_C-0024-DE / Exhibit C-0024-EN: TKL., Power plant. Low Emissions & Recycling, available at
https://www.trianel-luenen.de/kraftwerk/emissionen, (last accessed on 24 July 2024), see also Exhibit C-
0025-DE / Exhibit C-0025-EN: TKL. Environment: Climate protection, available at https://www.trianel-lu-
enen.de/umwelt/klimaschutz, (last accessed on 24 July 2024).

14 Exhibit _C-0025-DE / Exhibit C-0025-EN: TKL. Environment: _Climate _protection, _available _a
https://www.trianel-luenen.de/umwelt/klimaschutz, (last accessed on 24 July 2024).

—

15 Exhibit _C-0022-DE / Exhibit C-0022-EN: TKL. Power plant:. Functional _diagram. available a
https://www.trianel-luenen.de/kraftwerk/funktionsschema (last accessed on 24 July 2024).

—

16 Exhibit _C-0022-DE / Exhibit C-0022-EN: TKL. Power plant. Functional _diagram. available a
https://www.trianel-luenen.de/kraftwerk/funktionsschema (last accessed on 24 July 2024).

—

17 Exhibit_C-0024-DE / Exhibit C-0024-EN: TKL., Power plant:. Low Emissions & Recycling, available at
https://www.trianel-luenen.de/kraftwerk/emissionen, (last accessed on 24 July 2024).
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Federal Immission Control Law (“FICL”, in German, the Bundesimmissionsschutzge-
setzes - BImSchG)'8. Emissions are continuously monitored and transmitted online to
the district government for maximum transparency.'® The Liinen plant recycles by-prod-
ucts such as fly ash and gypsum into the construction industry, further minimizing en-
vironmental impact.2°

Part of the Liinen plant is an efficient 35 MW heat system allowing it to provide the city
of LUnen with heat, making the Lunen plant even more efficient. This Combined Heat
and Power Generation (CHP) offers better efficiency than separate power and heat
generation, demonstrating the Liinen plant's environmentally friendly energy supply.?!
The Arnsberg District Government, the permitting authority, described the CHP em-
ployed as a measure for energy conservation
to “efficiently exploit the primary energy
used’ and as a measure of “energy effi-
ciency” .22

3. The Linen plant is widely recog-
nised for its advanced technology

It is therefore not surprising that the Linen
coal-fired power plant has been praised in
the press and received several awards due
to its efficiency and state-of-the-art environ-
mentally friendly technologies. In 2014, the
Linen Plant was honoured with the “2014
Top Plant Award” by POWER magazine and
was also celebrated as the “Most Efficient Oviner/aperator Tianel Kohekafwerk Linen GmbH & Co
Power Plant in Europe 2014” within the same ; T i s ¥
year.?

18 Exhibit C-0026-DE / Exhibit C-0026-EN: Federal Immission Control Law - FICL (Bundesimmissionsschutzge-
setz - BImSchG), BGBI. 15 March 1974, (excerpts).

19 Exhibit C-0027-DE / Exhibit C-0027-EN: TKL. Environment: State-of-the-art technology - low emissions. avail-
able at https://www.trianel-luenen.de/umwelt/emissionen, (last accessed on 24 July 2024).

20 Exhibit_C-0024-DE / Exhibit C-0024-EN: TKL. Power plant. Low Emissions & Recycling. available at
https://www.trianel-luenen.de/kraftwerk/emissionen, (last accessed on 24 July 2024).

2 Exhibit C-0028-DE / Exhibit C-0028-EN: TKL. Power plant: The Trianel Liinen coal-fired power plant, available

at https://www_trianel-luenen.de/kraftwerk, (last accessed on 24 July 2024), Exhibit C-0029-DE / Exhibit C-
0029-EN: Linen public utility company (Stadtwerke Linen — SWL), The SWL Heating network, available at

https://www.stadtwerke-luenen.de/netze/waerme/, (last accessed on 24 July 2024).

22 Exhibit_C-0030-DE / Exhibit C-0030-EN: District Government of Arnsberg, 2013 Advance Decision
(Vorbescheid), 20 November 2013, (excerpts), p- 291.

23 Exhibit C-0031-DE / Exhibit C-0031-EN: TKL, Award: "Most efficient coal-fired power plant in the world",
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Following this, in 2015, the Lunen plant was bestowed with the “Advanced Energy for
Life Clean Coal Award", earning the title of the most efficient coal power plant globally.
The jurors highlighted the 750-megawatt facility at Linen's Stummhafen for its excep-
tionally high efficiency rate of about 46 percent, which results in a minimal CO2 footprint
during electricity production. The Linen plant was acknowledged for its pioneering role
in coal combustion.?

During the selection of the location of the site, it was also ensured that the Liinen Plant
would have sufficient space to accommodate future innovations to reduce CO2 emis-
sions like the Carbon Capture and Storage (CCS) technology. The Liinen plant was
designed with the capability to implement such advancements.?®* However, Germany
chose to effectively prohibit CCS. Only on 29 February 2024, the Federal Ministry for
Economic Affairs and Energy announced that CO2 storage in Germany might com-
mence in 7-10 years, but this would exclude coal-fired power plants due to the coal ban

policy.
4. Germany recognised an overriding public interest in the Liinen plant

Moreover, as part of the permitting procedure, Germany itself explicitly recognised that
there was an overriding public interest in the construction and operation of the Linen
plant. As a clean, highly efficient power plant, it had a key role ensuring Germany’s
security of energy supply while achieving the climate protection objectives.

In its 2008 Advance Decision, the District Government of Arnsberg declared the Ad-
vance Decision to be immediately enforceable and stated:
“I...] In addition, there also exists a special public interest in the implemen-

tation of the administrative act. Specifically, this results from the fact that the
construction of the hard coal-fired power plant

- contributes to the long-term security of the power supply

- it is to be expected that significantly more inefficient power plants will be
replaced and therefore, in relation to the same amount of electricity, valuable
resources will be conserved and the emission of environmentally harmful

gases reduced, and

available at https://www.trianel-luenen.de/kraftwerk/auszeichnungen, (last accessed on 24 July 2024); Exhibit
C-0032-DE / Exhibit C-0032-EN: Soest municipal utilities, Ltinen power plant: The latest technology for maxi-
mum efficiency, available at https://www.stadtwerke-soest.de/die-stadtwerke/erzeugung/kraftwerk-luenen, (last
accessed on 24 July 2024).

24 Exhibit C-0031-DE / Exhibit C-0031-EN: TKL, Award: "Most efficient coal-fired power plant in the world"_avail-
able at https://www.trianel-luenen.de/kraftwerk/auszeichnungen, (last accessed on 24 July 2024); Exhibit C-

0032-DE / Exhibit C-0032-EN: Soest municipal utilities, Liinen power plant: The latest technology for maximum
efficiency, available at https://www.stadtwerke-soest.de/die-stadtwerke/erzeugung/kraftwerk-luenen, (last ac-

cessed on 24 July 2024).

25 Exhibit C-0027-DE / Exhibit C-0027-EN: TKL, Environment: State-of-the-art technology - low emissions, avail-
able at https://www.trianel-luenen.de/umwelt/emissionen, (last accessed on 24 July 2024).
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- the construction of the power plant will have a positive long-term impact on
the local labour and training market as well as on the economy.” %6 (Empha-
sis added)

These interests were likewise affirmed in the updated Advance Decision from 2013.%
It underlined the great importance of new hard coal-fired power plants with regard to
climate protection, and concluded that

“new highly efficient power plants are of overriding public interest in order to
fulfil the objectives of Section 1 (1) Energy Industry Law to secure the supply
of electricity to the general public while at the same time safequarding the
constitutional interest of climate protection.”?® (Emphasis added)

The District Government speaks in this context of fulfilling “important public concerns
of energy policy, energy industry, grid stability and security of energy supply”.?® More-
over, it stressed that even more new coal power plants would be necessary:

“According to the Federal Network Agency's 2011 monitoring report [...], an
increase of further 16,600 MW is required in addition to the power plants
under construction in Germany — which also includes the Liinen plant — [...]
in order to compensate for dismantling of the supply-independent power
plant capacity by 2022 (nuclear power plants and obsolete fossil fuel power
plants).”30
This illustrates that Respondent itself attributed utmost importance to the Linen Plant
in specific, and also to modern highly efficient power plants in general, to safeguard
energy supply and achieve climate protection. Therefore, for the competent authorities,

the Linen plant was inherently in the overriding public interest.
5. Summary

Since being put into operation in 2013, the Linen Power Plant is recognized as one of
Europe's most efficient coal-fired power plants. Its superior efficiency leads to substan-
tial emission reductions, prompting the regulatory authority to underscore its crucial role
in ensuring reliable electricity supply and achieving climate protection goals.

26 Exhibit C-0033-DE / Exhibit C-0033-EN: District Government of Arnsberg, 2008 Ad-
vance Decision for the construction and operation of the Liinen hard coal-fired power
plant (Vorbescheid) and First Partial Permit, 6 May 2008 (excerpts), p. 167.

7 The initial advance decision was challenged in court, revoked and reissued.

28 Exhibit_C-0030-DE / Exhibit C-0030-EN: District Government of Arnsberg. 2013 Advance Decision
(Vorbescheid), 20 November 2013, (excerpts), p- 289.

29 Exhibit_C-0030-DE / Exhibit C-0030-EN: District Government of Arnsberg., 2013 Advance Decision
(Vorbescheid), 20 November 2013, (excerpts), p. 292.

30 Exhibit_C-0030-DE / Exhibit C-0030-EN: District Government of Arnsberg., 2013 Advance Decision
(Vorbescheid), 20 November 2013, (excerpts), p. 290.
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As Claimant will show in the following, the Linen Plant is exactly what Germany needed
and wanted after the turn of the century. Germany needed new and modern coal-fired
power plants to compensate for the planned nuclear phase-out.

Il. At the turn of the century, Germany concluded it needed new and modern
coal-fired power plants

In the period leading up to Claimant’s investment in the Linen plant in 2006-2008, Re-
spondent actively sought investors to build new coal-fired power plants in Germany.

At the time, Respondent had just decided to phase out nuclear power plants, which
needed to be replaced by a reliable baseload alternative to secure Germany’s energy
supply. Respondent thus emphasized that coal-fired power generation would continue
to be needed for a long time in Germany’s energy policy (1.). Thus, to keep a balanced
energy mix in line with its climate agenda and meet its emission reduction targets, Re-
spondent chose to stimulate the construction of new, more modern and efficient coal-
fired power plants to replace older, more polluting plants (2.). Respondent actively
sought investors to build these new plants (3.). Aware that such investments require
stable and predictable policies and conditions, Respondent repeatedly assured inves-
tors that CO2 emissions would be solely regulated by the European Emissions Trading
System (ETS) (4.).

1. Germany needed new and modern coal plants to replace the capacity of nu-
clear power plants to be closed in the nuclear phase-out

In the early 2000’s, about 30% of the electricity generated in Germany was produced
by nuclear power plants, approximately 53% by coal-fired power plants and only up to
10% by gas-fired power plants.3! The shares of other electricity generation sources

3 Exhibit C-0034: International Enerqgy Agency, Enerqy Policies of IEA Countries: Ger-
many 2002 Review, January 2003, Figure 28 — Electricity Generation by Source 1973 to
2010, p. 101.
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were minimal: 3.8% for hydro, 1.8% for combustible renewables and waste, 1.7% for
solar and wind energy, and 0.8% for oil.*2

Electricity Generation by Source, 1973 to 2010

TWh

1975 1980 1985 1990 1995 2000 2005 2010

* includes solar, wind, combustible renewables and waste, and electricity from heat pumps.

Sources: Energy Balances of OECD Countries, IEA/OECD Paris, 2001, and country submission.
The beginning of the century was however marked by Germany’s decision to phase-
out its nuclear power plants. Despite the initial broad parliamentary consensus of
peaceful use of nuclear energy through the Atomic Energy Law in 1960, German op-
position against nuclear power developed due to concerns about the safety risks of the
nuclear power plant technology. In the wake of nuclear accidents such as the Three
Mile Island in Harrisburg in 1979, and in Chernobyl in 1986, the German antinuclear
agenda gained federal support and, in 1998, the then new government agreed to work
towards abandoning the use of nuclear power.

Only three years later, in 2001, an agreement providing for a structured phase-out of
nuclear power was reached between the German Federal Government and Germany’s
nuclear power plant operators (the so-called “Atomkonsens”). Under the Atomkonsens,
the operators agreed to accept the government’s wish to limit the lifetime of nuclear
power plants in return for a guarantee of undisturbed operation during the remaining
lifetime of the plants.3?

In 2002, the Atomkonsens was incorporated to the Atomic Energy Law,** which funda-
mentally changed the legal situation that had applied in Germany since 1960. It

32 Exhibit C-0034: International Energy Agency, Enerqy Policies of IEA Countries: Ger-
many 2002 Review, January 2003, p. 101.

33 Exhibit C-0035-DE / Exhibit C-0035-EN: Agreement between the Federal Government
and the energy supply companies (Atomkonsens), 14 June 2000, p. 3.

34 Exhibit C-0036-DE / Exhibit C-0036-EN: Amendment of the Atomic Energy Law (2002
Amendment), BGBI. 26 April 2002 (excerpts), p. 2, § 7 (b) and Exhibit C-0035-DE /
Exhibit C-0035-EN: Agreement between the Federal Government and the energy supply
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allocated specific volumes of electricity that each of the 19 German nuclear power
plants would be allowed to produce before they would be obliged to stop production.
The construction of new commercial nuclear power plants and reprocessing plants was
no longer permitted. Announced on 26 April 2002, the sixteenth anniversary of the
Chernobyl reactor disaster, the Nuclear Phase-out Law, which included the 2002
Amendment, came into force one day later on 27 April 2002.3%

The decision to phase out nuclear power had significant implications to Germany’s na-
tional energy policy. Replacing nuclear energy posed a challenge to the three funda-
mental but mutually competing goals of its then national energy policy, namely, eco-
nomic growth, security of energy supply, and environmental protection.

Thus, already in November 2000, in connection with its National Climate Protection
Program, the German government explained that it anticipated that

“the energy supply will therefore continue to be based on a balanced energy
mix of mineral oil, natural gas, hard coal, lignite and renewable energies (in
the order of current supply contributions) after the end of the use of nuclear
energy”®. (Emphasis added)

In 2001, the German Ministry of Economic Affairs, published a report on the “Sustain-
able Energy Policy to Meet the Needs of the Future” (the 2001 Sustainable Energy
Report)*” outlining the results of two studies commissioned to analyse how the balance
among the energy policy goals could be sustained in the wake of the decision to phase-
out nuclear energy. More specifically, it was assessed how much climate protection
and supply security German energy policy should account for in its long-term planning

companies (Afomkonsens), 14 June 2000, p. 4.

35 The path to the effective shut down of Germany’s nuclear power plants was however not
as straightforward as planned in 2002. After a change of government in 2009, Germany
extended the lifetime of nuclear power plants as part of its program Energy Policy 2050
to bridge the transition to renewable energy sources. But this extension was short lived.
In 2011. following the accident at Fukushima Dai-Ichi nuclear power plant in Japan on 11
March 2011, Germany decided to accelerate its nuclear phase-out, closing some of its
older nuclear plants immediately thereafter. The final phase-out was however again de-
layed in 2022 due to supply security concerns with the beginning of the war in Ukraine in
24 February 2022. Germany’s last nuclear plants were only finally closed in April 2023.
See also Exhibit C-0037: L. Paddison et al, ‘A new era’: Germany quits nuclear power,
closing its final three plants, CNN World, 15 April 2023, available at https://edi-
tion.cnn.com/2023/04/15/europe/germany-nuclear-phase-out-climate-intl/index.html (last
accessed on 24 July 2024).

36 Exhibit C-0038-DE / Exhibit C-0038-EN: Parliamentary Paper BT-Dr 14/4729. National
climate protection programme: Fifth Report of the Interministerial Working Group on CO2
Reduction, 14 November 2000, (excerpts), p. 13.

37 Exhibit C-0039: Federal Ministry for Economic Affairs and Technology (BMW/), Energy
Report Nr. 508: Sustainable Enerqgy Policy to Meet the Needs of the Future, June 2002.
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for the years to come up to 2020.38 In two scenarios, the 2001 Sustainable Energy
Report compared different energy policy paths and analysed different courses of de-
velopment up to the year 2020 from a common point of departure: one study followed
a “business as usual” path, i.e. assuming that the energy policies in place in 1999 would
continue to follow the same course until 2020; and the other study considered which
energy policies adjustments would have to be made so that a CO2 reduction of approx-
imately 40% could be achieved in 2020 relative to the 1990 level (significantly exceed-
ing the Kyoto commitments).

In its 2002 review of Germany’s energy policy, the International Energy Agency (IEA)
assessed the 2001 Sustainable Energy Report and flagged that the considerations un-
der both scenarios would lead to one conclusion: Germany would still rely on an energy
mix including coal for many years, if it was to avoid high macro- and micro-economic
costs, including expensive consequences for the economy and security of supply. That
is because, while, on the one hand, relying on renewable energy would have been the
best alternative from an environmental protection perspective, the technology and in-
stalled capacity at the time were still incipient, costly and inefficient. In addition, gener-
ation from renewables tended to be intermittent and not suitable for baseload. On the
other hand, increasing the use of gas or coal would be more cost-effective, but would
also mean increasing CO2 emissions, and, in the case of gas, also increasing Ger-
many’s dependence on energy imports.*®

The same considerations were presented by the German government before the par-
liament in 20024, specifically addressing the inevitable need of balancing the different
goals of having an energy policy aiming to achieve a climate-friendly, secure and eco-
nomical energy supply, all while maintaining Germany as an attractive location for en-
ergy companies in the future and retaining jobs and technological know-how. It thus
explained that:

“For this reason energy policy in Germany will continue to focus on a bal-
anced energy mix of mineral oil, natural gas, hard coal and lignite as well as
renewable energies. Through such an energy mix, including domestic coal,
additional supply and price risks can be kept within limits.”#!

38 Exhibit C-0039: Federal Ministry for Economic Affairs and Technology (BMW/), Energy
Report Nr. 508: Sustainable Enerqgy Policy to Meet the Needs of the Future, June 2002,
p. 5.

39 Exhibit C-0034: International Energy Agency, Enerqy Policies of IEA Countries: Ger-
many 2002 Review, January 2003, p. 122.

40 Exhibit C-0040-DE / Exhibit C-0040-EN: Parliamentary Paper BT-Dr. 14/8953. Report
of the Federal Government on the prospects for Germany - National Strateqy for Sustain-
able Development, 25 April 2002, (excerpts), pp. 67-68.

4 Exhibit C-0040-DE / Exhibit C-0040-EN: Parliamentary Paper BT-Dr. 14/8953, Report
of the Federal Government on the prospects for Germany - National Strateqy for Sustain-
able Development, 25 April 2002, (excerpts), p. 68.
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In line with these conclusions, the then-Minister of Economic Affairs, Dr Werner Miller,
repeatedly affirmed that “coal is and will remain an indispensable source of energy
worldwide” (emphasis added).#? He cautioned that an eventual coal ban would “dan-
gerously” increase the dependence on natural gas and, thus, further increase the risks
for the security of supply and of increasing prices.*

At the same occasion, Minister Muller emphasized that one solution to address and
balance these concurring goals was developing the cutting-edge technology to con-
struct new coal-fired power plants. These could have a long-term positive climate effect,
not only in Germany, but around the world too:

“If you look at coal use from this technological perspective, it even has a
long-term positive effect for our climate: because having our own coal base
is crucial for the further development of European cutting-edge technology
in this area. The export of such technologies can then lead to a more envi-
ronmentally friendly utilisation of coal in countries that will continue to use
this energy resource on a massive scale for a long time to come.”** (Empha-
sis added)

The benefits of a diversified energy mix involving coal was again reiterated by Chan-
cellor Schréder in late 2003:

“Constructing an incompatibility between coal-fired power generation and
wind power, for example, is wrong and makes it difficult to identify reasona-
ble solutions. The fact is that a broadly diversified and therefore intelligent
energy mix has ensured the security of energy supply in the past. | want to
work to ensure that this remains the case in the future. [...]

However, we cannot and we do not want to ban coal, this is an important
fact as well. Around half of Germany’s electricity is generated from coal,

42

43

44

Exhibit C-0041-DE / Exhibit C-0041-EN: Federal Minister for Economic Affairs and
Technology, Dr Werner Miiller, Speech at the Saar Enerqgy Conference, Bulletin of the
Federal Government No. 26-2 of 11 April 2002 (extracts), p. 1, and Exhibit C-0042-DE /
Exhibit C-0042-EN: Federal Minister for Economic Affairs and Technology, Dr Werner
Muller, Speech at the International Congress "The Future of Coal - Prospects for Modern
Coal Technologies”, "Enerqy policy for Germany", Bulletin of the Federal Government
No. 19-2 of 6 March 2001 (excerpts), p. 5, This opinion was also shared by the then-
Chancellor Gerhard Schroder, as evidenced in Exhibit C-0043-DE / Exhibit C-0043-EN:
Chancellor Gerhard Schroder, Speech at the General Meeting of the German hard-coal
Staff Council, Bulletin of the Federal Government No. 11-2 of 31 January 2003 (excerpts),
p. 2 and 3.

Exhibit C-0044-DE / Exhibit C-0044-EN: Federal Minister for Economic Affairs and
Technology, Dr Werner Muller, Speech at the conference "Future of the Enerqy Industry":
"Enerqy policy perspectives"”, Bulletin of the Federal Government No. 22-2 of 19 March
2002 (excerpts), p. 7; See also Exhibit C-0045-DE / Exhibit C-0045-EN: Federal Minister
for Economic Affairs and Technology, Dr Werner Miiller, Speech at the 100th anniversary
of the Lech Elektrizitdtswerke: "Current enerqy policy situation and strategies for the fu-
ture"”, Bulletin of the Federal Government No. 68-2 of 11 October 2001 (excerpts), p. 8.

Exhibit C-0044-DE / Exhibit C-0044-EN: Federal Minister for Economic Affairs and
Technology, Dr Werner Miiller, Speech at the conference "Future of the Enerqy Industry":
"Enerqy policy perspectives", Bulletin of the Federal Government No. 22-2 of 19 March

2002 (excerpts), p. 7.
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almost equally from hard coal and lignite. Therefore, it is clear that environ-
mentally friendly hard coal-fired and lignite-fired power plants will continue
to be the backbone of the German power supply for many years to come.

The prerequisite for this is that we address the issue of climate protection,
as we have done in the past. We occupy a leading position internationally.
We have taken on and achieved by far the largest share of greenhouse gas
reduction commitments in Europe.™® (Emphasis added)
A similar opinion was also expressed by the then-Minister of Economic Affairs, Mr Wolf-

gang Clement, who explained:

“[...] The discussion about the security of power supply this summer has
shown the importance of a broad energy mix.

There must be no favouritism. Wind, in particular, is an unreliable candidate.

It lacks security, as it does not blow in accordance with a set schedule.

Sometimes the wind supply only reaches a fraction of the installed capacity.

I do not aim at conjuring a calm. It's a plea for speaking plainly. Wind energy

is not suitable to cover the base load. For that, we need coal, which currently

generates about 50% of our electricity.”*¢ (Emphasis added)
This policy strategy gained force over the subsequent years. In 2006, the then-Minister
of Economic Affairs, Minister Michael Glos, continued to affirm that “power plants based
on coal and gas will remain the backbone of the electricity supply for a long time to
come.™” He added that, since coal is widely distributed around the world in large sup-
plies by politically stable countries, using coal was considered to better protect Ger-

many’s energy supply.*®

One year later, in 2007, the then-Minister for the Environment, Mr Sigmar Gabriel, again
stressed that replacing coal with gas would not be possible, also because that much
gas would not be available and would “significantly impact the price for electricity”.*®

In line with these statements, and against the background of rising oil prices and de-
pendence on energy imports, Chancellor Schréder announced in his 2005 government

45 Exhibit C-0007-A-DE / Exhibit C-0007-A-EN: Chancellor Gerhard Schréder, Speech
German Hard Coal Day, Bulletin of the German Federal Government Nr. 101-1 of 11
November 2003 (extended excerpts), pp. 6-8.

46 Exhibit C-0006: Minister of Economic Affairs Wolfgang Clement, Speech Energy Confer-
ence of Biindnis 90Die Griinen, Bulletin of the German Federal Government Nr. 80-3 of
29 September 2003 [EN/DE] (excerpts), p. 4.

47 Exhibit C-0008-A-DE / Exhibit C-0008-A-EN: Minister of Economic Affairs Michael Glos,
Speech at the 13th Handelsblatt Annual Enerqy Sector Conference, Bulletin of the Ger-
man Federal Government Nr. 03-2 of 17 January 2006 (extended excerpts), p. 9.

48 Exhibit C-0008: Minister of Economic Affairs Michael Glos, Speech at the 13th Han-
delsblatt Annual Energy Sector Conference, Bulletin of the German Federal Government
Nr. 03-2 of 17 January 2006 [EN/DE] (excerpts), pp. 8-9.

49 Exhibit C-0012: Minister of the Environment Sigmar Gabriel, Government policy state-
ment, Bulletin of the German Federal Government Nr. 46-1 of 26 April 2007 [EN/DE]

(excerpts), p. 9.
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statement, an energy policy which, “first, is based on coal and coal products” (emphasis
added).>®

This policy was incorporated and further developed into the National Climate Protection
Program 2005, in which the German government stated its commitment to promote the
research and development of modern and environmentally friendly power plant tech-
nologies for coal and gas, stating that, “[i]n order to contribute to climate protection,
particularly efficient power plant technologies must therefore be developed”.>!

In 2008, the support for coal-fired power plants by the German government became
particularly unequivocal in a speech by Chancellor Merkel at the occasion of the laying
of the cornerstone for one of the aforementioned new hard coal-fired power plants,
namely blocks D and E of the Westfalen power plant. She attended the event specifi-
cally because she wanted “to expressly support the modernisation of coal-fired power
plants in what sometimes turns out to be a very heated discussion”.®? She also empha-
sized the importance of the construction of new coal-fired power plants for the future of
Germany:

“If we aim at remaining self-sufficient regarding our energy supply as an in-
dustrial location, we need new, high-performance power plants in Germany.
This includes efficient, modern coal-fired power plants. Those preventing the
construction of new power plants, for whatever reason, are prepared to ac-
cept substantial risks for jobs, prices and the future of Germany.”>® (Empha-
sis added)

Finally, in response to the challenge of replacing nuclear energy, the German govern-
ment chose not only to rely on an energy mix that explicitly included the use of coal to
support its advances in the renewables sector, but also to stimulate improvements in
energy efficiency, making the “modernization of the power plant fleet’ a key element in
its energy and climate strategy in the years that followed.%*

50 Exhibit C-0009: Chancellor Gerhard Schroder, Government Statement, Bulletin of the
German Federal Government Nr. 72-1 of 7 September 2005 DE + EN [EN/DE] (excerpts),
p. 3.

51 Exhibit C-0046-DE / Exhibit C-0046-EN: Federal Ministry for the Environment, Nature
Conservation and Nuclear Safety, National Climate Protection Programme 2005 (Nation-
ales Klimaschutzprogramm 2005), 13 July 2005 (excerpts), p. 48.

52 Exhibit C-0013: Chancellor Dr Angela Merkel, Speech at the foundation stone ceremony
for blocks D and E of the Westfalen power plant, Bulletin of the German Federal Govern-
ment Nr. 86-1 of 29 August 2008 [EN/DE] (excerpts), p. 1.

53 Exhibit C-0013: Chancellor Dr Angela Merkel, Speech at the foundation stone ceremony
for blocks D and E of the Westfalen power plant, Bulletin of the German Federal Govern-
ment Nr. 86-1 of 29 August 2008 [EN/DE] (excerpts), p. 2.

54 Exhibit C-0047-DE / Exhibit C-0047-EN: Coalition Agreement between the Parties CDU,
CSU and SPD: "Together for Germany. With courage and humanity”, 11 November 2005

(excerpts), p. 52.
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2. Germany also needed new coal-fired plants to meet its climate goals

The modernization of its power plant fleet was also a key measure of Respondent’s
climate policy. Considering its need and decision to continue relying on coal generation
for its baseload capacity, the construction of new, modern and efficient coal-fired power
plants would be necessary to meet its climate goals. It would not only allow for a cost-
effective and secure generation, but also have minimal increase in CO2 emissions.

In the early 2000’s, Respondent’s climate goals and CO2 emission reduction targets
were primarily shaped by its need to implement the 1997 Kyoto Protocol.®® Respondent
signed the Kyoto Protocol on 29 April 1998 and ratified it on 31 May 2002.% The Pro-
tocol itself entered into force on 16 February 2005. In Annex B, the EU agreed to a total
emissions reduction of 8%, meaning that its greenhouse gas emissions should not ex-
ceed 92% of its 1990 levels. This overall reduction target was distributed between the
Member States of the EU. Germany agreed to a reduction of 21%.

The strategy and policy to modernize Respondent’s power plant fleet was developed
against this climate protection background.

Already in 2003, Chancellor Schréder explained that, in order to meet the ambitious
climate protection targets from the Kyoto Protocol and the expectations of the German
citizens, not only the renewable energies would need to be integrated into the existing
energy supply structure, but also “a large part of our power plant fleet needs to be
modernized or replaced”®”. He highlighted that experts assumed that up to 40,000 meg-
awatts of power plant capacity would have to be modernized between 2010 and 2020,
which would mean “a huge investment requirement” %8,

Chancellor Schroder highlighted that Germany was “making a very important contribu-
tion to climate protection in this area through the technology that we develop, offer and
sell on the world's markets.”® He repeatedly called on the coal industry to “tackle the

55 Exhibit C-0048: Kyoto Protocol to the United Nations Framework Convention on Climate
Change, 10 December 1997, available at https://unfccc.int/documents/2409 (last ac-
cessed on 23 January 2024).

56 Exhibit C-0049: UNFCCC - Germany as a Contracting State to the Convention, available
at https://unfccc.int/node/180158 (last accessed 13 February 2024).

57 Exhibit C-0007-A-DE / Exhibit C-0007-A-EN: Chancellor Gerhard Schroder, Speech
German Hard Coal Day. Bulletin of the German Federal Government Nr. 101-1 of 11
November 2003 (extended excerpts), p. 5.

58 Exhibit C-0007-A-DE / Exhibit C-0007-A-EN: Chancellor Gerhard Schroder, Speech
German Hard Coal Day. Bulletin of the German Federal Government Nr. 101-1 of 11
November 2003 (extended excerpts), p. 5.

59 Exhibit C-0050-DE / Exhibit C-0050-EN: Chancellor Gerhard Schroder, Speech at the
annual event of the German Council for Sustainable Development, Bulletin of the Federal
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renewal of the outdated power plant fleet in the next few years in Germany” for coal-
fired power plants with “state-of-the-art technology with maximum energy efficiency and
low pollutant emissions”.®®

Minister Clement emphasized this again in 2005:

“We will not be able to do without fossil fuels, especially coal, for a very long
time to come. Equipped with state-of-the-art technologies, coal will continue
to be the backbone of our electricity supply for a long time to come.”®! (Em-
phasis added)

Also in 2005, Germany’s commitment to promote the development and construction of
modern coal-fired power plants became an official policy for energy efficiency as part
of the already mentioned (see para. 23 above) 2005 National Climate Protection Pro-
gram.52

By 2007, this policy gained a front row seat in Germany’s Climate Agenda 20205 The
Climate Agenda 2020 was Germany's plan to reduce greenhouse gas emissions,
launched following a EU summit in March 2007, in which the European heads of state
and government set out ambitious climate protection targets, promising a unilateral

Government No. 82-4 dated 4 October 2003 (excerpts), pp. 7-8. See also Exhibit C-
0051-DE / Exhibit C-0051-EN: Chancellor Gerhard Schroder, Speech at the International
Conference for Renewable Energies, Bulletin of the Federal Government No. 55-1 of 3
June 2004 (excerpts), p. 6; Exhibit C-0052-DE / Exhibit C-0052-EN: Chancellor Gerhard
Schroder, Speech at the Inauquration of the ISKEN power plant, Bulletin of the Federal
Government No. 16-2 of 24 February 2004 (excerpts), p.1; Exhibit C-0053-DE / Exhibit
C-0053-EN: Chancellor Gerhard Schréder, Speech at the workforce meeting of the mine
West", Bulletin of the Federal Government of 17 April 2005 (excerpts), p. 7.

60 Exhibit C-0043-DE / Exhibit C-0043-EN: Chancellor Gerhard Schroder, Speech at the
General Meeting of the German hard-coal Staff Council, Bulletin of the Federal Govern-
ment No. 11-2 of 31 January 2003 (excerpts), p. 4. See also Exhibit C-0051-DE / Exhibit
C-0051-EN: Chancellor Gerhard Schroder, Speech at the International Conference for
Renewable Energies, Bulletin of the Federal Government No. 55-1 of 3 June 2004 (ex-
cerpts), p. 6; Exhibit C-0052-DE / Exhibit C-0052-EN: Chancellor Gerhard Schréder,
Speech at the Inauquration of the ISKEN power plant, Bulletin of the Federal Government
No. 16-2 of 24 February 2004 (excerpts), p. 1; Exhibit C-0053-DE / Exhibit C-0053-EN:
Chancellor Gerhard Schroder, Speech at the workforce meeting of the mine ,West*, Bul-
letin of the Federal Government of 17 April 2005 (excerpts), p. 7.

61 Exhibit C-0054-DE / Exhibit C-0054-EN: Minister of Economic Affairs and Labour, Wolf-
gang Clement, Speech at the 3rd Ordinary Trade Union Congress, Bulletin of the Federal
Government No. 81-2 of 13 October 2005 (excerpts), p. 9. See also Exhibit C-0055-DE
/ Exhibit C-0055-EN: Minister of Economic Affairs Wolfgang Clement, Speech at the Ger-
man Hard-Coal Day: "The future needs coal", Bulletin of the Federal Government No. 89-
3 dated 9 November 2005 (excerpts), p. 5.

62 Exhibit C-0046-DE / Exhibit C-0046-EN: Federal Ministry for the Environment, Nature
Conservation and Nuclear Safety, National Climate Protection Programme 2005 (Nation-
ales Klimaschutzprogramm 2005), 13 July 2005 (excerpts). p. 48.

63 Exhibit C-0011: German Federal Ministry for the Environment, Climate Agenda 2020
Restructuring Industrial Society, 1 Apr 2007, item no. 1.
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20% reduction, with the option to increase this target to 30% if major economic powers
such as the USA or China followed suit. With its Climate Agenda 2020, the German
government went beyond the EU commitment and promised a 40% reduction (which
corresponded to a reduction in CO2 of 270 million tons by 2020, compared to 2006
levels), calling for “[rlestructuring the industrial society"®*. In order to achieve such am-
bitious target, the document proposed eight measures, the very first being “Moderniza-
tion of the power plant park -> Annual CO2 reduced by 30 million tons”.®®

Accordingly, directly at the outset, the Climate Agenda 2020 openly called for the re-
placement of old power plants by highly efficient coal-fired power plants:

“The electric power industry’s share in the total greenhouse gas emissions
in Germany is 40%. Since 1999, the emissions in this sector have increased
by over 30 million tons. Therefore, the modernization of the power plant port-
folio is of crucial importance. Many plants are at the end of their lives and
must be replaced. At the same time, based on a mix of new power plants,
energy-saving measures and the increase of renewable energies, we will be
able to reduce greenhouse gas emissions in the sector and to replace the
performance of the nuclear power plants that will be shut down in accord-
ance with the nuclear phaseout agreement.

The emission reductions in the power plant sector are achieved with higher
efficiencies of new coal-fired power plants and the addition of natural gas
power plants.”°®

Minister Gabriel explained these measures in his 2007 government statement in Par-
liament, emphasizing that by replacing inefficient old power plants a “massive relief for
climate protection” could be achieved. He expressly welcomed the announced con-
struction of new power plants until the end of 2012 with a total output of 12,000 mega-
watts, highlighting that new plants were so much more efficient that they could save the
atmosphere up to 42 million tons of CO2 per year.%”

The replacement of the outdated German power plant fleet was further described as
one of Germany’s Key Elements of an Integrated Energy and Climate Programme®®, a

64 Exhibit C-0011: German Federal Ministry for the Environment, Climate Agenda 2020
Restructuring Industrial Society, 1 Apr 2007, title.

65 Exhibit C-0011: German Federal Ministry for the Environment, Climate Agenda 2020
Restructuring Industrial Society, 1 Apr 2007, p. 3.

66 Exhibit C-0011: German Federal Ministry for the Environment, Climate Agenda 2020
Restructuring Industrial Society, 1 Apr 2007, p. 3.

67 Exhibit C-0012: Minister of the Environment Sigmar Gabriel, Government policy state-
ment,_ Bulletin of the German Federal Government Nr. 46-1 of 26 April 2007 [EN/DE]
(excerpts), p. 9. See also Exhibit C-0056-DE / Exhibit C-0056-EN: Minister for the Envi-
ronment, Nature Conservation and Nuclear Safety, Sigmar Gabriel, Speech on the draft
bill to amend the legal basis for emissions trading with reqard to the 2008 to 2012 alloca-
tion period before the First Chamber of the German Parliamentin Parliament, Bulletin of
the Federal Government No. 69-2 of 22 June 2007 (excerpts), p. 3.

68 Exhibit C-0010: German Cabinet, Main Pillars of an Integrated Energy and Climate
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program designed to implement the decision by the European Council on an Europe-
wide integrated energy and climate policy. It noted that:

“The German government is of the opinion that the replacement of inefficient
hard coal-fired and lignite-fired power plants with new and highly efficient
power plants will make an important contribution to climate protection and to
the modernisation of our energy supply.”®® (Emphasis added)

The German government was however fully aware that only its beliefs and unequivocal
support would not be enough to achieve the modernization of its old and outdated
power plant fleet. It needed help of the private sector to back its climate policy and
invest in the modernization of its fleet. So it actively called for investors to construct
new highly efficient coal-fired power plants in Germany.

3. Germany called on investors to build new coal-fired power plants and prom-
ised stability for such investments.

Respondent routinely acknowledged that its energy policy needed to provide a long-
term vision for investors.”® In particular, it knew that for companies to invest in new
electricity generation capacity, it needed to provide a clear framework and stable in-
vestment conditions. It recognized that an important element of this was to inform the
energy sector transparently about the government’s plans for the development of the
energy sector, including the envisaged energy mix.

In 2005, then Minister of Economic Affairs Clement therefore repeatedly addressed the
industry in very similar terms:

“What is important for companies that want fo invest in the energy industry
is what the energy mix of the future should look like in our country.

In this context, it can be assumed that: with lignite, a competitive - and there-
fore subsidy-free - domestic primary energy source for electricity generation.
The generation of electricity from hard coal must and will also continue to
make an important contribution for the electricity supply in Germany.””? (Em-
phasis added)

Program (Eckpunkte fiir ein integriertes Energie- und Klimaprogramm), 23/24 August
2007, p. 1.

69 Exhibit C-0010: German Cabinet, Main Pillars of an Integrated Energy and Climate Pro-
gram (Eckpunkte fiir ein integriertes Energie- und Klimaprogramm), 23/24 August 2007,
pp. 6-7.

70 See e.g. Exhibit C-0057-DE / Exhibit C-0057-EN: Minister for Economic Affairs and
Technology, Dr Werner Miller, Speech at the conference of the working group "Ecologi-
cal market Economy": "Enerqy policy principles and prospects”, Bulletin of the Federal
Government No. 74-3 of 22 October 2001 (extracts), pp- 8-9.

7 Exhibit C-0054-DE / Exhibit C-0054-EN: Minister of Economic Affairs and Labour, Wolf-
gang Clement, Speech at the 3rd Ordinary Trade Union Congress, Bulletin of the Federal
Government No. 81-2 of 13 October 2005 (excerpts), p. 8, See also Exhibit C-0055-DE
/ Exhibit C-0055-EN: Minister of Economic Affairs Wolfgang Clement, Speech at the
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At the 2006 Annual Handelsblatt Energy Sector Conference, his successor, Minister
Glos, reinforced this commitment and set out the government’s expectation that the
industry should join efforts to finally renew the old power plant fleet:

“I would like to see reliable commitments from the companies involved as to
what investments in highly efficient fossil-fuelled power plants and networks
will actually be realised. Those who are considering the transfer of electricity
volumes may not expect policy makers to release the large power generating
companies from their obligation to_modernise the outdated fossil-fuelled
power plant by building highly efficient coal-fired and gas-fired plants.””?
(Emphasis added)

In 2008, when attending the laying of the cornerstone of the Westfalen plant, Chancellor
Merkel highlighted the enormous costs associated with the construction of hard coal-
fired power plants and that energy policy is always meant to be for the long-term:

“We know that such investments don’t come cheap, in this present case, the
investment is 2 billion euros. But | am convinced that the innovation and the
investment in our future will pay off in the coming years and decades, be-
cause energy policy is a very long-term policy.”” (Emphasis added)

Through its calls for investment, Respondent aimed at attracting companies to back,
and especially fund, its energy policy, having them investing in the construction of new
coal-fired power plants, and thereby aiding the German government in achieving its
climate goals of reducing emissions by 2020.

4. According to Respondent, CO2 emissions would be regulated — solely — by
the European Emissions Trading System (ETS)

In line with its clear message of providing stable investment conditions, Respondent
repeatedly stated and assured investors that the CO2 emissions would only be regu-
lated through the clear framework for emissions trading, the EU Emissions Trading
System (“ETS”).

Established in 20037 and officially launched in 2005, the ETS is a cornerstone of the
EU's policy to combat climate change and its key tool for reducing greenhouse gas
emissions cost-effectively. It works on a ‘cap and trade’ principle, meaning that

German Hard-Coal Day: "The future needs coal”, Bulletin of the Federal Government No.
89-3 dated 9 November 2005 (excerpts) p. 2.

72 Exhibit C-0008: Minister of Economic Affairs Michael Glos, Speech at the 13th Han-
delsblatt Annual Energy Sector Conference, Bulletin of the German Federal Government
Nr. 03-2 of 17 January 2006 [EN/DE] (excerpts), p. 4.

73 Exhibit C-0013: Chancellor Dr Angela Merkel, Speech at the foundation stone ceremony
for blocks D and E of the Westfalen power plant, Bulletin of the German Federal Govern-
ment Nr. 86-1 of 29 August 2008 [EN/DE] (excerpts), p. 1.

74 Exhibit C-0058: Directive 2003/87/EC of the European Parliament and of the Council of
13 October 2003 establishing a scheme for greenhouse gas emission allowance trading
within the Community and amending Council Directive 96/61/EC.
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emission allowances, which can be traded, are issued. The amount of allowances is
set with reference to the total amount of greenhouse gases that can be emitted in sec-
tors covered by the ETS, which includes the energy sector. The cap is reduced annually
in line with the EU’s climate target, ensuring that emissions decrease overtime. Since
2005, the ETS has helped bring down emissions from power and industry plants by
37%.7°

In 2007, as part of its Climate Agenda 2020, the German government explained that it
would not enforce a particular energy mix but that this was to be determined by market
forces and the mechanics of the ETS:

“The emission reductions in the power plant sector will be achieved with
higher efficiencies of new coal-fired power plants and the addition of natural
gas power plants. The central tool for this is emissions trading. The Federal
Government has already set clear reduction targets in the National Alloca-
tion Plan for 2008-2012 - the emission quantity for power plants will be re-
duced by 57 million tons. [...]

Itis not the responsibility of the Federal Government to determine the energy
mix in 2020 through dirigiste interference. It is rather the responsibility of the
market players, depending on future coal, gas and CO2 prices and raw ma-
terials available at the planned power plant sites.””® (Emphasis added)

Thus, the government would leave it to the market to determine how electricity could
be produced most efficiently, with the CO2-price ensuring that most efficient plants
prosper.

The German government was also fully aware that coal-fired power plants have an
average lifetime of over 40 years and that their CO2 emissions will have an influence
on the total CO2 emissions of a state for a long time. The new coal-fired power plants
were however not considered to be incompatible with Germany’s climate policy. To the
contrary, in his 2007 government statement in Parliament regarding the construction of
modern and efficient coal-fired power plants, then-Minister for the Environment Gabriel
explained that the total CO2 emissions would be regulated through the limited number
of emission rights:

“‘But | am just as clear in saying that under the conditions of emissions trad-
ing there are clear limits to the generation of electricity from lignite and hard
coal. This results from the progressive reduction of emission rights. The

75 Exhibit C-0059: European Commission, EU Emissions Trading System (EU ETS), What
is the EU ETS?, available at: https://climate.ec.europa.eu/eu-action/eu-emissions-trad-
ing-system-eu-ets/what-eu-ets _en (last accessed on 28 February 2024).

76 Exhibit C-0011: German Federal Ministry for the Environment, Climate Agenda 2020
Restructuring Industrial Society, 1 Apr 2007, p. 3. See also Exhibit C-0060-DE / Exhibit
C-0060-EN: Federal Minister for the Environment, Nature Conservation and Nuclear
Safety, Sigmar Gabriel, Speech on the results of the Climate Summit in Bali before the
First Chamber of the German Parliament, Bulletin of the Federal Government of 17 Jan-
uary 2008 (excerpts), pp. 3-4.
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horror scenario of 29 or 40 new coal-fired power plants has no basis.””” (Em-

phasis added)
The government repeatedly reassured investors that it was committed to providing a
clear framework and stable investment conditions, highlighting that the ETS provides
such framework for investment security:

“The German Government has created clear framework conditions for in-

vestment security without relieving the utilities of their entrepreneurial re-
sponsibility for such decisions.

I only need to mention the phase-out of nuclear energy, the Renewable En-
ergy Sources Act, emissions trading and coal financing. We believe that
highly efficient and thus climate-friendly fossil fuels and renewable energies
form a balanced energy mix for the future.””® (Emphasis added)

It was against this background of clear statements, repeated assurances and condi-
tions by the German government, that AET and many other companies chose to invest
in the construction of the Liinen plant as one of the new and most efficient coal-fired
power plants in Germany and in Europe.

5. The Federal State of North Rhine-Westphalia specifically supported the con-
struction of coal-fired power plants

The understanding that the nuclear power could only be reasonably replaced by invest-
ing in the development and modernization of coal power plants was also promoted
regionally, in the Federal State of North Rhine-Westphalia (‘“NRW”), where the Liinen
Plant was to be built.

On more than one occasion, Christa Thoben, Minister for Economic Affairs and Energy
of North Rhine-Westphalia, made it clear that the local government was supporting the
construction of new high-efficiency coal-fired power plants in the region, and that the
investments on these plants were to be made on the basis of the most modern and
efficient technologies:

“First of all, | hope that the following points are undisputed:

Firstly. The age of the existing power plant fleet makes it necessary to re-
place it with new, highly efficient coal-fired power plants.

m Exhibit C-0012-A-DE / Exhibit C-0012-A-EN: Minister of the Environment Sigmar Ga-
briel, Government policy statement, Bulletin of the German Federal Government Nr. 46-
1 of 26 April 2007 (extended excerpts), p. 9.

78 Exhibit C-0054-DE / Exhibit C-0054-EN: Minister of Economic Affairs and Labour, Wolf-
gang Clement, Speech at the 3rd Ordinary Trade Union Congress, Bulletin of the Federal
Government No. 81-2 of 13 October 2005 (excerpts), pp. 8-9. See also Exhibit C-0055-
DE / Exhibit C-0055-EN: Minister of Economic Affairs Wolfgang Clement, Speech at the
German Hard-Coal Day: "The future needs coal”, Bulletin of the Federal Government No.
89-3 dated 9 November 2005 (excerpts), pp. 2 and 5.
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Secondly. The construction of new highly-efficiency coal-fired power plants
has great potential for reducing CO2 with positive effects for the economy,
the labour market and dwindling resources.

Thirdly. North Rhine-Westphalia is regarded worldwide as the most modern
location for highly efficient power plant technology. This position must not
only be maintained, but further expanded.

Fourthly. From an energy and climate policy perspective, it is of paramount
importance that these investments are made on the basis of the most mod-
ern and efficient technologies. Only those who can offer these technologies
will be able not only to support what is necessary in terms of energy and
climate policy in the long term, but also to take advantage of the industrial
and labour market opportunities that the demand for power plants offers
worldwide. In short: climate protection technology will become a job engine
in the power plant sector.””® (Emphasis added)

Three years later, in 2010, Christa Thoben confirmed NRWs support to the construction
of in another speech:

The state government supports the construction of further coal and lignite-
fired power plants in North Rhine-Westphalia. They make a significant con-
tribution to a secure supply of low-cost electricity [...].8 (Emphasis added)

She continued, emphasizing that the position of the state government was that new
coal-fired power plants would still be necessary for many years to come:

Ladies and gentlemen, there is a sharp dividing line between those who want
to prevent new coal-fired power plants - which is not forbidden - and those
who consider them necessary for many years to come. The latter is the po-
sition of the state government, and that is why we are making new power
plants possible in terms of planning within the framework of the European
and German climate concept, within the framework of our energy policy and
within the framework of planning and environmental legislation, because
they are an important part of a secure energy supply and a mainstay of our
industry.8" (Emphasis added)

The state government confirmed the vision of the Federal Government, emphasizing
that it was “creating legal certainty for investments in future projects” aiming at “giving
potential investors confidence”:

“Nevertheless, the state government and the municipal level have taken up
the challenge of changing the framework conditions so that power plant pro-
jects can continue to be realised in the future in accordance with the law.

Ladies and gentlemen, we are thus creating legal certainty for investments
in future projects, but also for the specific [hard coal-fired] power plant in

79

80

81

Exhibit C-0061-DE / Exhibit C-0061-EN: State Parliamentary Papers of North Rhine-
Westphalia (Landtag Nordrhein-Westfalen) 14/71, Speech by the State Minister for Eco-
nomic Affairs and Enerqgy of North Rhine-Westphalia, Christa Thoben, 24 October 2007

(excerpts), pp. 8156-8157.

Exhibit C-0062-DE / Exhibit C-0062-EN: State Parliamentary Papers of North Rhine-
Westphalia (Landtag Nordrhein-Westfalen) 14/71, 25 March 2010 (excerpts), p. 17362.

Exhibit C-0062-DEExhibit C-0062-EN: State Parliamentary Papers of North Rhine-Westphalia (Landtag Nord-
rhein-Westfalen) 14/71, 25 March 2010 (excerpts), p. 17363.
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Datteln. Our aim must be to give potential investors confidence in the work
of the authorities and the state government”.®? (Emphasis added)

Both federal and local governments were aligned in their intentions. By stating their
explicit support, providing stable investment conditions, both were clearly setting the
scene for a long-term partnership between investors and the German government.

6. Summary

When Claimant considered investing in the Linen power plant, Respondent was con-
veying a very clear message: it needed and wanted new coal-fired power plants to be
built, and was actively seeking investors, highlighting the long-term perspective of its
energy policy. Through the official reports and statements by Ministers, and its Chan-
cellors, Respondent publicly declared that building new coal-fired power plants was not
only desired by it, but compatible with its climate policy and even an essential factor to
achieve its climate goals. This position was consistently repeated until 2020.

lll. Claimant’s decision to invest in the Liinen Plant

Claimant’s decision to invest was pursued against this background. Faced with fore-
casts of long-term electricity supply gaps in the Canton of Ticino, and limited investment
opportunities in Switzerland, AET reviewed investment opportunities abroad (see Sec-
tion 1). Attracted by ideal investment conditions in Germany, AET decided to partici-
pate in the planning and construction of the Linen plant and invested more than EUR
23 million (Section 2). In 2013, after all necessary permits had been obtained from the
German authorities (Section 3) and the construction work had been completed. (Sec-
tion 4), one of the most modern coal-fired power plants began its operation (Section 5).

1.  Claimant needed access to baseload capacity outside of Switzerland

Since its founding in 1958, AET has placed significant emphasis on utilizing natural
resources, particularly hydropower, for electricity production.®® Hydropower was the
main source of electricity generation and ensured the reliable supply for the Canton of
Ticino. From the year 2000 onwards, however, the energy demand in Switzerland and
in the Canton of Ticino continuously increased due to factors such as population
growth, urbanization, technological advancements, and a higher standard of living. In
Ticino, the electricity demand had been continuously increasing, similar to Switzerland

82 Exhibit C-0062-DE / Exhibit C-0062-EN: State Parliamentary Papers of North Rhine-Westphalia (Landtag
Nordrhein-Westfalen) 14/71, 25 March 2010 (excerpts), p. 17357.

83 Exhibit C-0018-DE / Exhibit C-0018-EN: AET, The AET at a glance, available at:
https://www.aet.ch/Die-Azienda-Elettrica-Ticinese, (last accessed on 27 July 2024).
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and Europe, at an annual growth rate of about 2-2.5 %. This development would lead,
AET had considered, to a significant risk for electricity shortages by 2020.84

The figure below depicts this electricity shortage expected in Switzerland from 2020
onwards (red line)®®. This is a scenario calculated by Axpo, a leading Swiss energy
company.8¢
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It would be increasingly difficult to rely solely on hydropower for electricity generation.
Hydropower plants are highly dependent on hydrological conditions and subject to sea-
sonal and climatic fluctuations, i.e. rainfall in summer / winter. Additionally, the storage
capacities of hydropower plants are limited, which can to shortages during periods of
high energy demand or prolonged dry spells, further compromising the stability of elec-
tricity supply.®”
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Exhibit C-0063-IT / Exhibit C-0063-EN: Department of Finance and Economic Affairs of the Canton of Ticino,
Message No. 6091 to the Grand Council of the Republic and Canton of Ticino on the Participation of AET in a
company for the construction of a thermal power plant in Germany, 9 July 2008, p. 8.

Exhibit C-0063-IT / Exhibit C-0063-EN: Department of Finance and Economic Affairs of the Can-
ton of Ticino, Message No. 6091 to the Grand Council of the Republic and Canton of Ticino on the
Participation of AET in a company for the construction of a thermal power plant in Germany, 9 July
2008, p. 7, see Figure by AXPO scenario on the coverage of electricity demand in Swit-
zerland in the winter half year.

Exhibit C-0064: Axpo Group, About us, available at https://www.axpo.com/group/en.html
(last accessed on 24 July 2024).

The developments and technologies of storage capacities are more advanced today. In
2023, the Swiss government approved the establishment of hydropower reserves and
additional storage capacities to further enhance the stability and reliability of energy sup-
ply. These measures aim to mitigate the risk of energy shortages and ensure a continuous
electricity supply. See Exhibit C-0065: Swissgrid Media Service, Procurement of the third tranche of the
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In 2004, the Board of AET decided to diversify its electricity generation to address these
challenges of ensuring a secure energy supply. This decision also aimed to counteract
the overall declining production coverage in Switzerland and Europe, to address the
expected rising energy costs in national and international markets, and to ensure a
stable energy supply and prices for consumers.

“In 2004, AET developed a production strategy to meet the mitigation of pro-
duction coverage that is affecting Europe and in our country, and the rapid
growth of energy costs on the national and international market:

« the adjustment of hydroelectric production capacities in Ticino, where pos-
sible;

« the purchase of stakes in production plants in Switzerland, where possible;

* the participation in production plants abroad, so as to be able to offset the
expected coverage deficit in Switzerland and balance the electricity market
production portfolio of neighbouring countries, which is closely intercon-
nected with the Swiss market;

* investments in renewable energy in Switzerland and abroad, where legis-

lation already allows for higher production costs than for other sources. 8

(Emphasis added)
While the expansion of other renewable energy sources such as solar and wind energy
was to be continued, at that time, these technologies were less widespread and con-
sidered less efficient and reliable.® AET considered them insufficient to guarantee en-
ergy security.

AET aimed to integrate traditional, stable base-load power plants, such as coal-fired
power plants, into its portfolio to minimize supply risks. Base-load energy, which is
available around the clock to meet the basic demand for electricity, could only be gen-
erated by power plants that are constantly in operation regardless of weather condi-
tions. Building sufficient base-load energy production capacity was essential, as such
capacities were not existing in Ticino and barely (apart from nuclear power plants) ex-
isting in Switzerland.®® Therefore a central aspect of the diversification strategy was
exploring investment opportunities in base-load power plants outside Switzerland to
compensate for the anticipated domestic supply shortfall.

hydropower reserve for next winter has taken place, 14 September 2023, available at: Procurement of the third
tranche of the hydropower reserve for next winter has taken place (swissgrid.ch) (last accessed on 24 July

2024).

88 Exhibit C-0063-IT / Exhibit C-0063-EN: Department of Finance and Economic Affairs of the Canton of Ticino,
Message No. 6091 to the Grand Council of the Republic and Canton of Ticino on the Participation of AET in a

company for the construction of a thermal power plant in Germany. 9 July 2008, pp. 3-4.

89 Exhibit C-0063-IT / Exhibit C-0063-EN: Department of Finance and Economic Affairs of the Canton of Ticino,
Message No. 6091 to the Grand Council of the Republic and Canton of Ticino on the Participation of AET in a
company for the construction of a thermal power plant in Germany, 9 July 2008, pp. 5 ff.

90 Exhibit C-0063-IT / Exhibit C-0063-EN: Department of Finance and Economic Affairs of the Canton of Ticino,
Message No. 6091 to the Grand Council of the Republic and Canton of Ticino on the Participation of AET in a
company for the construction of a thermal power plant in Germany, 9 July 2008, p. 6.
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In this context, AET evaluated various international locations for their geographical and
infrastructural advantages as well as their respective national energy policies. In as-
sessing potential investment destinations in different European countries, Germany
quickly emerged as the preferred target.®! As explained above, following the early
2000s nuclear phase-out, German energy policy focused on developing and promoting
modern coal-fired power plants (see C.Il.). The orientation of German policy towards
new highly efficient coal-fired power plants to cope with the growing need for electricity
in Germany aligned with AET's goals of ensuring a reliable and long-term secured en-
ergy supply in Ticino. Thus, Germany became an attractive location for AET's diversi-
fication efforts.

Also the Department of Finance and Economics of Claimant’s owner, the Canton of
Ticino, explicitly emphasised why Germany was an advantageous location for such
investments:

“In Germany, the electricity demand is currently covered by somewhat old
power plants, mainly lignite (Braunkohle), hard coal (Steinkohle) and nu-
clear. [...]

Growing demand for electricity, together with the need to renew power plant
stocks and the German Federal Government's decision to shut down all nu-
clear power plants by 2040, obliges Germany to build approximately new
generating capacity of around 2,000 MW per year.

The presence of a significant hard coal industry and the possibility of water
transport on rivers and canals makes Germany a favoured location for coal-
fired power production. Now that the nuclear option has been abandoned,
and the availability of gas is limited in any case (due to strategic dependence
and long-term global reserves), Germany can only achieve the twofold aim
of covering its electricity needs and meeting the Kyoto Protocol targets by
building new, efficient coal-fired power plants to replace the old, inefficient
ones (lignite and coal-fired power plants).

Modern coal-fired power plants no longer have the same impact as everyone
imagines. Environmental aspects clearly come first in the design and plan-
ning process. [...].

As already mentioned, the problem of CO2 emissions remains. Because the
new power plants replacing the old plants that are now at the end of their
technical lifetime are more efficient, an initial tangible reduction in emissions
can be achieved compared to the current situation. Compared to the aver-
age efficiency of coal-fired power plants in Germany, these new plants lead
fo an improvement of 9 percentage points in efficiency (from 36% to 45%).

Space has also been set aside in the planned site, to build a CO2 seques-
tration plant known as a Carbon Capture and Storage Plant (CCS) once the
technology is sufficiently advanced and it is industrially feasible. This tech-
nology has currently been applied on various prototypes and is expected to

91
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move to an industrial application phase within ten years.”? (Emphasis
added)
2. Claimant joined a consortium of other municipal utilities to review an in-
vestment in the Liinen Plant.

In 2005, AET established contact with a consortium in Germany that intended to build
one or more highly efficient, modern coal-fired power plant. At that time, the consortium
consisted of 25 mainly German municipal utilities.

The consortium already had established a project structure with the goal to develop
highly efficient coal-fired power plant generation capacity of at least 750 MW.%® The
project was led by today's Trianel GmbH (“Trianel”). °** To ensure the efficient involve-
ment of all project partners in the planning, the formation of a company for project im-
plementation was planned under the name Trianel Power — Projektentwicklungsgesell-
schaft Kohlekraftwerk GmbH & Co. KG (“TPK”).

AET was strongly interested in participating. Consequently, on 20 July 2005, AET's
board approved up to IIREEIGHor the exploration of the Trianel project.

a) Therisk assessment supported an investment in a new coal project in Ger-
many

The TPK project team conducted a feasibility study on the construction and operation
of a 750 MW coal-fired power plant in Germany. The study examined the profitability,
feasibility, and risks of investing in a coal-fired power plant, as well as providing initial
time and cost estimates. A team of internal resources and external consultants evalu-
ated the project's implementation and reached positive conclusions.%®

A key factor of the feasibility study were the developments in German energy policy
and their impact on the electricity supply in Germany. Germany was ideal for the con-
struction of a new highly efficient coal power plant because the existing power plant

92 Exhibit C-0063-IT / Exhibit C-0063-EN: Department of Finance and Economic Affairs of
the Canton of Ticino, Message No. 6091 to the Grand Council of the Republic and Canton
of Ticino on the Participation of AET in a company for the construction of a thermal power
plant in Germany, 9 July 2008, pp. 10-12.

93

Rule 66(f)

94 Trianel GmbH was originally established under the name Trianel European Energy Trad-
ing GmbH (“TEET"), see Exhibit C-0067-DE / Exhibit C-0067-EN: Commercial Register
for Trianel GmbH.

95 Exhibit C-0068-DE / Exhibit C-0068-EN: TKL, Feasibility study for coal-fired power plant, 14 March 2006
(excerpts).

Page 31 of 163



112

Azienda Elettrica Ticinese v. Federal Republic of Germany
ICSID Case. No. ARB/23/47

Claimant’s Memorial

26 July 2024

fleet consisted of many old plants that were soon to be shut down. The parallel decision
of the Federal Government to shut down all nuclear power plants and an increasing
electricity demand were expected by AET to create a supply gap that needed to be
filled by new power plants.?® This was also concluded by the feasibility study:

“The existing power plant fleet in Germany is characterised by a large num-
ber of relatively old plants that have already been amortised and will be shut
down in the coming years due to their age. Furthermore, the political deci-
sion to phase out nuclear energy will gradually result in the loss of generation
capacity, which will have to be replaced by new power plants. As a slight
increase in load development is assumed, there will be an increasing short-
fall in coverage over the next few years, which will have to be filled by new
power plants.””

The following figure shows the development of the German power plant fleet and the
expected shortfall in electricity coverage from 2006 to 2030. This assessment was de-
termined by the company BET (Beratung fiir die Transformation der Ener-
giewirtschaft)®, a consulting firm specializing in the transformation of the energy sector,
and was considered within the feasibility study®® for TKL.
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Exhibit C-0068-DE / Exhibit C-0068-EN: TKL. Feasibility study for coal-fired power plant, 14 March 2006
(excerpts), p. 5.

Exhibit C-0069-DE / Exhibit C-0069-EN: BET Energie, Holistic consulting for the transformation
of the enerqgy industry, available at https://www.bet-energie.de/ (last accessed on 24 July 2024).

Exhibit C-0068-DE / Exhibit C-0068-EN: TKL, Feasibility study for coal-fired power plant,
14 March 2006 (excerpts), p. 6.
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At this time, several companies announced plans to develop new power plant projects
in Germany. This was also intended to reduce dependence on the concurrently rising
market prices, especially for those without their own production capacities.

“Motivated by the rising electricity prices in recent years and the general
need to build new power plants, various electricity producers have now an-
nounced new power plant projects.”1%°

In the evaluation within the feasibility study concerning market conditions, technology,
investment, profitability etc., a technical and economic lifespan of 40 years was as-
sumed as the timeframe for the power plant.1?!

In total, the feasibility study comprehensively analysed various risks, including the ob-
ligation to pay for Emissions Allowances and potential increases in ETS prices driven
by rising CO2 emission certificate costs and the necessity to replace aging power plants
due to the German government's nuclear phase-out decision. These analyses aimed
to evaluate the financial viability and potential future costs associated with regulatory
changes in the energy market, considering factors such as investment and operating
costs, electricity prices, and the advancement of modern coal power plant technologies.
However, they did not account for an exit from coal, as this risk was not foreseeable at
that time. The focus at that time was on the nuclear phase-out. The study concludes
that German energy policy requires the construction of new power plants and that par-
ticipation in one or more power plants was almost essential for municipal utilities to
remain competitive and to act as independently as possible from rising market prices.%2

Also AET used the results of the feasibility study, in which they were directly involved,
as the basis for its own risk assessment on the potential diversification into international
base-load energy and the risks of participating in this project in Germany.'%

A key factor of AET’s assessments was therefore again the Federal Government's de-
cision to shut down all nuclear power plants by 2040. The resulting increase in electric-
ity demand in the coming years forced Germany to build new generation capacities of
around 2 GW per year.1%

100 Exhibit C-0068-DE / Exhibit C-0068-EN: TKL, Feasibility study for coal-fired power plant,
14 March 2006 (excerpts), p. 7.

101 Exhibit C-0068-DE / Exhibit C-0068-EN: TKL, Feasibility study for coal-fired power plant,
14 March 2006 (excerpts), pp. 3, 4, 6, 7, 34.

102 Exhibit C-0068-DE / Exhibit C-0068-EN: TKL, Feasibility study for coal-fired power plant,
14 March 2006 (excerpts), p. 1.

103
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The need for around 2 GW of new generation capacity per year was significant. At that
time, this demand could only be reliably met by base-load energies, particularly coal-
fired power plants.®® The total installed capacity of all power generation plants in Ger-
many in 2004 was approximately 120 GW. An annual increase of 2 GW corresponded
to a capacity increase of about 1.7%, which was significant due to the need for stable
base-load power, the ongoing energy transition, and the substantial investment re-
quired for infrastructure development.

After evaluating the results of the feasibility study, analysing the potential costs of the
power plant, and considering the findings of both the TKL and AET business plans,
AET management reiterates that this project represents a prudent investment. It aims
to guarantee the canton's security of supply, stabilize user prices over the medium to
long term, and rebalance technological and geographic risks.'%®

b) AET becomes one of the two largest shareholders

AET ultimately decided to invest in the project, and thus in a highly efficient coal-fired
power plant. The board approved AET's participation in Trianel Power Projektentwick-
lungsgesellschaft Kohlekraftwerk GmbH & Co. KG on 29 March 2006, and thereby au-
thorized AET's management to sign the necessary contracts."”

With the partnership agreement dated 9 August 2006 (“2006 Partnership Agree-
ment”)'%, the project partners established Trianel Power Projektentwicklungsgesell-
schaft Kohlekraftwerk mbH & Co. KG, now known as "Trianel Kohlekraftwerk Liinen
GmbH & Co. KG (“TKL")'%. AET participated as a limited partner.

Rule 66(f

105 Exhibit C-0070: Fraunhofer Energy-Charts, Germany Installed Power in 2004, available at www.energy-

charts.info/charts/installed power/chart.htm?I=en&c=DE&year=2004&chartColumnSorting=default (last ac-
cessed on 25 June 2024).

106
Rule 66(f

107 Rule 66(f)

108 Exhibit C-0072-DE / Exhibit C-0072-EN: TKL 2006 Partnership Agreement, 9 August 2006. This partner-
ship agreement established the company TKL and was concluded on 9 August 2006. It
was first revised on 8 May 2008 and again on 7 July 2011.

199 QOriginally based in Aachen, the “Trianel Power Projektentwicklungsgesellschaft Kohle-
kraftwerk mbH & Co. KG" was first renamed to "Trianel Power Kohlekraftwerk Liinen
GmbH & Co. KG" on 12 September 2008. Following another name change on 9 March
2009, it acquired its current name, "Trianel Kohlekraftwerk Liinen GmbH & Co. KG". The
company's headquarters were subsequently relocated to Linen on 17 August 2009 (re-
sponsible registry court: Amtsgericht Dortmund HRA 16922). For further details, please
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TKL follows a unique contractual structure among the shareholders. || N

Rule 66(f

c) The Planning Phase ended successful

The subsequent planning phase for the coal-fired power plant focused on securing the
site, the financing, and the necessary contracts for construction and operation.

Already at the beginning of 2006, TKL had secured the Linen site for the power plant
project through option agreements''2. As explained, the Llnen site is characterized by
its advantageous position in an industrial area with ample space and immediate prox-
imity to the harbour Stummhafen on the Datteln-Hamm Canal (see Section C.1.1).

In April 2007 TKL requested a market analysis and strategic assessment of the Linen
Projekt by Enervis Energy Advisors GmbH. That analysis confirmed the main findings
of the previous feasibility study. Enervis found that without the construction of new
power plants, the capacity development in the German electricity generation market
would decrease significantly, highlighting a large capacity gap and a substantial need
for building new power plants (see light green highlighted area in the following figure).13

refer to the company history provided as Exhibit C-0073-DE / Exhibit C-0073-EN: North
Data, TKL's reqgistration history, available at https://www.northdata.de/Trianel+Kohlekraft-
werk+L%C3%BCnen+GmbH+%26+Co0.+KG,+L%C3%BCnen/Amtsgericht+Dort-
mund+HRA+16922 (last accessed on 24 June 2024).

10 Exhibit C-0074-DE / Exhibit C-0074-EN: TKL 2006 Consortium Agreement, 9 August 2006.
1"

-

-

Rule 66(f)

-

12

Rule 66(f

-

13 Exhibit C-0076-DE / Exhibit C-0076-EN: Enervis, Report on the Involvement in the gen-
eration market, 26 April 2007 (excerpts), p. 3.
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126 As the following figure by Enervis''* shows, by 2005/2006, the clear direction set by
German energy policy had encouraged many companies to announce the building of
new power plants.

114 Exhibit C-0076-DE / Exhibit C-0076-EN: Enervis, Report on the Involvement in the gen-
eration market, 26 April 2007 (excerpts), p. 6.
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On 20 September 2007, TKL also signed the Engineering, Procurement, and Construc-
tion (“EPC”) contract for the turnkey realization of a 750 MW coal-fired power plant at

the Linen site. "°
IO e implementation of the coal-fired power plant project

thus took shape. The Linen City Council also welcomed the project and unanimously
decided to support it on 14 June 2007. 17

To secure the financing for the large-scale project, TKL signed a financing agreement

I S o 5 March 2008 The financing was for

115

116

117

118

119

E—— Rule 66(f

Rule 66(f

Rule 66(f

Rule 66(1)

The loan agreement was originally concluded on 26 July 2008, amended multiple times
in the following years, and the latest version is dated 17 November 2023, see Exhibit C-
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of the investment and a term of T years. Accordingly, the equity share of the
investment into the Linen plant amounted to of the construction costs. Pursuant

to the financing agreement,

Rule 66(f)

ad

Claimant operates a “power plant slice”

When Claimant invested in the Linen plant, it did not become simply a shareholder in
TKL but obtained a slice (“Kraftwerksscheibe”) of the power plant. Power plant slices

are a standard concept in the energy industry. |GG

Rule 66(f)

122

Rule 66(f)

0078-DE / Exhibit C-0078-EN: TKL Financing Agreement, 17 November 2023 (excerpts). [ N | [ R IR
Rule 66(f)

-

20
Rule 66(1)

=

21

Rule 66()

-

2 Exhibit C-0080-DE / Exhibit C-0080-EN: TKL 2008 Partnership Agreement, 8 May 2008
(excerpts), Sections 19(2), 16(2) as well as GG

Rule 66(f)
2 il Rule 66(f ]

=

=

2 il Rule 66(f ]
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Rule 66(f)

Rule 66(f)

Figuratively speaking, TKL consists of several individual, independent small plants,
each controlled differently by the respective shareholders.

b

The Liinen plant obtained all relevant permits for the construction

Due to their environmental and safety relevance, the construction and operation of
power plants are subject to strict permit requirements within a rather complicated legal
and procedural framework of the FICL, the Federal Immission Control Law. All FICL
permits granted for the Linen Plant were issued for an indefinite period and were de-
clared to be immediately enforceable. As of today, the FICL permits are irrevocable and
legally binding.

Y

) Legal and procedural framework for the FICL Permits

Usually, permits for large and complicated projects as new coal power plants are
granted in a staged procedure. Pursuant to Section 8 FICL, Partial Permits will be is-
sued for individual parts of the project in order to expedite the process.'?® They enable
the examination and realization of separate parts of the project, while always including
a so-called Preliminary Positive Overall Evaluation (vorfdufiges positives Gesamturteil)
in regard to the entire power plant. These partial permits are final with regard to their
subject matter.

Further, according to Section 9 FICL'?¢ an Advance Decision can be issued for individ-
ual permit requirements provided in Section 6 FICL and on location. Unlike partial

125 Exhibit C-0026-DE / Exhibit C-0026-EN: Federal Immission Control Law - FICL (Bun-
desimmissionsschutzgesetz - BImSchG), BGBI. 15 March 1974, (excerpts), Section 8.

126 Exhibit C-0026-DE / Exhibit C-0026-EN: Federal Immission Control Law - FICL
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permits, which concern individual parts of the Liinen plant, Advance Decisions rule on
individual permit requirements. Although the Advance Decision does not yet authorize
the execution of the whole project, it is used to obtain legal certainty on certain critical
issues and thus investment security at the same time.

For the FICL Permits, substantial requirements set out in Section 6 FICL must be ful-
filled. Section 6 FICL stipulates:

“Section 6 Permit requirements
(1) The permit shall be granted if

1. it is ensured that the obligations arising from Section 5 and an ordinance
issued on the basis of Section 7 are fulfilled, and

2. Other regulations under public law and occupational health and safety

concerns do not conflict with the construction and operation of the installa-

tion.”
According to Section 6 (1) No. 2 not only the requirements under the FICL but also the
requirements according to other relevant public laws must be met. Relevant to the con-
struction and operation of a power plant are the Nature Conservation Law (Bundesna-
turschutzgesetz), the Greenhouse Gas Emission Trading Law (Treibhausgas-Emis-
sionshandelsgesetz — “TEHG”) and other applicable public law regulations.

When issuing the FICL permits, the Arnsberg District Government ruled that TKL ful-
filled all the requirements, including the strict environmental and emission related re-
quirements according to the aforementioned laws.

b) The permits confirmed the relevance of the Liinen Plant

The Advance Decision from 2008 and the Advance Decision from 2013 both confirm
the environmental and emission related permissibility of the Linen plant.'?”

The District Government stressed the importance of the Linen Power Plant and, when
issuing the permits, confirmed Germanys energy policy, which supported the construc-
tion of highly efficient and modern coal-fired power plants to reduce CO2 emissions

(Bundesimmissionsschutzgesetz - BImSchG), BGBI. 15 March 1974, (excerpts), Section
9. An Advance Decision pursuant to section 9 (1) FICL will be granted, if the requirements
for the concerned legal issue within the framework of section 6 FICL are met, the impact
of the entire plant can be sufficiently assessed (preliminary positive evaluation) and when
there is a legitimate interest of the applicant for granting the advance decision. Further,
the entire plant must appear to be eligible for approval on the basis of the submitted
concept documents.

127 Exhibit C-0033-DE / Exhibit C-0033-EN: District Government of Arnsberg, 2008 Ad-
vance Decision for the construction and operation of the Liinen hard coal-fired power
plant (Vorbescheid) and First Partial Permit, 6 May 2008 (excerpts), p. 8, 10; Exhibit C-
0030-DE / Exhibit C-0030-EN: District Government of Arnsberg, 20713 Advance Decision
(Vorbescheid), 20 November 2013, (excerpts), p. 1.
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and ensure energy supply (see C.II.).'2 Consistent with the German energy policy, it
repeatedly highlighted the important role of the Linen Power plant and other new coal-
fired power plants when issuing the permits.'?®

The indispensability of the Linen plant as a hard coal-fired power plant for the future
of energy security in Germany was emphasized since green power would depend on
weather conditions:

“Due to their flexibility, they [coal-fired power plants] will be increasingly de-
manded now and in the future when wind and solar power can only make a
small contribution to electricity generation due to weather conditions. This
means that modern coal-fired power plants with large capacities will be in-
dispensable for the foreseeable future. Due to their greater flexibility, new
modern power plants will better meet the requirements of the market than
old plants, also in view of the nuclear power plant capacities to be shut down
by 2022.“"3° (Emphasis added)

The District Government stressed that the Liinen Power plant was crucial to provide
security of energy supply and system stability:

“This demonstrates the necessity of putting into operation both, the power
plants currently under construction, including the Linen plant, and other
generation capacities independent from renewable energy [dargebotsuna-
bhéngig] in order to ensure both the security of electricity supply for consum-
ers as well as system stability of the electricity grid in the short and medium
term. Not putting this power plant into operation would therefore further ag-
gravate the already tense situation with regard to security of supply and sys-
tem stability.”3! (Emphasis added)

Consequently, at any given time during the permit procedure, there was no discussion
of the phase-out of coal-fired power plants. On the contrary, the necessity and desira-
bility of constructing new coal power plants were repeatedly stressed, and the public
interest in such new plants was affirmed over all the years during the permit procedure.

128

129

130

131

Exhibit C-0033-DE / Exhibit C-0033-EN: District Government of Arnsberg, 2008 Ad-
vance Decision for the construction and operation of the Liinen hard coal-fired power
plant (Vorbescheid) and First Partial Permit, 6 May 2008 (excerpts), p. 160; Exhibit C-
0030-DE / Exhibit C-0030-EN: District Government of Arnsberg, 2013 Advance Decision
(Vorbescheid), 20 November 2013, (excerpts), p. 290.

E.g., Exhibit C-0030-DE / Exhibit C-0030-EN: District Government of Arnsberg, 2013
Advance Decision (Vorbescheid), 20 November 2013, (excerpts), p. 290.

Exhibit C-0030-DE / Exhibit C-0030-EN: District Government of Arnsberg, 2013 Ad-
vance Decision (Vorbescheid), 20 November 2013, (excerpts), p. 289, in regard to future
power generation and in regard to climate protection requirements.

Exhibit_C-0030-DE / Exhibit C-0030-EN: District Government of Arnsberg., 2013 Advance Decision
(Vorbescheid), 20 November 2013, (excerpts), p. 290.
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o

AET secures major investment: contracts signed for construction and op-
eration of the coal-fired power plant

Once the competent authority had confirmed with its Advance Decision (Vorbescheid)
of 5 May 2008 that the Liinen plant fulfilled all essential legal requirements, the share-
holders of TKL unanimously decided to commence the construction of the power plant
on 8 May 2008. On the same day, the shareholders also signed updated partnership
and consortium agreements. The construction phase now involved a total of 28 com-
panies with a combined capital of EUR 147,944,200.00."%2

AET's capital share amounted to EUR 23,433,611.40, representing 15.84% of the total

capital33. Rule 66(f)
134

Also on 8 May 2008, AET concluded the

(see Section C.II1.3).1%

During the conclusion of the contracts, AET held a special status. | NG

Rule 66(f)

-

32 Exhibit C-0080-DE / Exhibit C-0080-EN: TKL 2008 Partnership Agreement, 8 May 2008 (excerpts), pp. 2-
3, and Exhibit C-0081-DE / Exhibit C-0081-EN: TKL 2008 Consortium Agreement, 8 May 2008 (excerpts),

pp. 1-2.
33 Exhibit C-0080-DE / Exhibit C-0080-EN: TKL 2008 Partnership Agreement, 8 May 2008 (excerpts), p. 2.

-

-

34 Rule 66(f

-

35 Rule 66(F

-

36 Exhibit C-0081-DE / Exhibit C-0081-EN: TKL 2008 Consortium Agreement, 8 May 2008 (excerpts), Sec-
tion 4.

-

37 Rule 66(F
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The evaluation by the Department of Finance and Economic Affairs of the Canton of
Ticino also supported AET's participation in TKL and, on 23 February 2010, recom-
mended the approval by the Canton of Ticino:

“AET's main purpose is to ensure the long-term coverage of Ticino's energy
needs at competitive prices. [...]

We must be realistic about saving on energy consumption. Whatever
measures we take, a drastic reduction in consumption in the short to medium
term is not possible. Certainly, we must pursue this strategy vigorously. [...]

These band energy production volumes could, for example, be covered by
nuclear power, but popular support and consensus for this energy vector is
very weak. Another alternative could be gas-fired power stations. However,
the gas comes from countries that do not hesitate, if they feel it necessary,
to take measures that range from turning off the tap to the outright use of
weapons. This energy source therefore also appears to be unsafe for geo-
political reasons.

The large slice of band energy that could be added to the company's pro-
duction portfolio and the fact that energy could be made available at produc-
tion prices support our participation in the Linen plant [...]

In Germany, hard-coal is a central element in the energy mix of the future.
In order to ensure a secure, competitive and environmentally sustainable
energy supply, the (German) Federal Government centres its integrated en-
ergy and climate programme on the construction of highly efficient coal-fired
power plants. The same power plants are also being promoted on a Euro-
pean basis within the framework of the full tender of EU emission allowances
from 2013 with the proceeds (from the tender) being used to support invest-
ment costs by 15%. [...]

With this in mind, a majority of the Special Energy Commission calls on the
Grand Council to approve only the share already invested in the first block
(EUR 23,433,611 for the Liinen plant rounded up to EUR 24,000,000).”138
(Emphasis added)

The actual construction of the power plant also started in May 2008 with clearing and
preparation work. Construction of the first block began in September 2008. The con-
struction of the facility took a total of 5 years and was completed in 2013.13°

138

139

Exhibit C-0084-IT / Exhibit C-0084-EN: Department of Finance and Economic Affairs of
the Canton of Ticino, Special Enerqgy Commission: Majority Report on AETs Message
No. 6091 concerning its Participation in TKL 23 February 2010, pp. 1, 7, 10, 24. Originally,
TKL had planned to build two coal-fired power plants.

Exhibit C-0085-DE / Exhibit C-0085-EN: TKL, Power plant: The project process, availa-
ble at https://www.trianel-luenen.de/kraftwerk/projektverlauf (last accessed on 24 July

2024).
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6. TKL commenced permanent operation of the Liinen Plant in 2013

The construction lasted until 2013. After obtaining all further permits, particularly the
Seventh Partial Permit necessary for the operation of the power plant, TKL was able to
commence permanent operation of the Power Plant on 3 December 2013.40

Like all coal-fired power plants of the latest generation, the Linen Plant is technically
designed for an operation period of at least 40 years.'! In fact, coal-fired power plants
are usually operated beyond this period, for up to 50 years.'42

Rule 66(f)

The coal-fired power plant is still operated today by TKL, which continues to consist
solely of municipal utilities. The 750-megawatt unit of the power plant continues to play
an essential role in securing base-load electricity supply with an electrical efficiency of
45.95%.143

IV. Respondent continued to stress the importance of the ETS to reduce emis-
sions of power plants even after the Liinen plant was put into operation

Claimant has explained in Section C.Il above that Respondent consistently repeated
the need for coal-fired electricity generation for Germany’s energy supply and the im-
portance of the ETS in the time period between 2000 and 2008. Both were considered
crucial by Respondent to achieve its emission targets. This position was maintained

140 Exhibit C-0086-DE / Exhibit C-0086-EN: District Government of Arnsberg, Seventh Par-
tial Permit, 22 November 2013 (excerpts), p. 92, which is granting the operation of the
hard coal-fired plant for an indefinite period. It explicitly authorizes the emission of CO2
gases: “The plant is to be assigned to the activity of Annex 1 Part 2 No. 2 Greenhouse
Gas Emission Trading Law in which the greenhouse gas CO2 is emitted. According to
Section 4 (1) Greenhouse Gas Emission Trading Law, the plant operator needs a permit
from the competent authority under emmission control law for the release of greenhouse
gases, which is issued with this decision.”

141 Exhibit CER-0002: Frontier Report, p. 25, 27, Frontier assumes 40 - 45 years or more in
regard to operation duration; See also Exhibit C-0087-DE / Exhibit C-0087-EN: Letter
by TKL to the Federal Minister of Economics and Technology Peter Altmaier, 18 June
2021, p. 2.

142 Exhibit CER-0002: Frontier Report pp. 25, 27, Frontier assumes 40 - 45 years or more
in regard to operation duration; See also Exhibit C-0087-DE / Exhibit C-0087-EN: Letter
by TKL to the Federal Minister of Economics and Technology Peter Altmaier, 18 June
2021, p. 2.

143 Exhibit C-0028-DE / Exhibit C-0028-EN: TKL, Power plant: The Trianel Liinen coal-fired
power plant, available at https://www.trianel-luenen.de/kraftwerk, (last accessed on 24

July 2024).
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during the construction of the Linen plant and even after it was put into operation in
2013.

In 2009, after the start of constructing of the Liinen plant and the federal elections, the
victorious political parties CDU and FDP set out their energy program in their coalition
agreement. On emission reduction, the coalition partners agreed to primarily use mar-
ket mechanisms. Both confirmed that the ETS will remain the main instrument that
should prospectively be developed into a global carbon market:

“Emissions trading is the primary climate protection instrument. It is to be
expanded into a global carbon market in the future. We will take initiatives to
connect regional trading systems and gradually include other sectors, such
as aviation and shipping into the international trading system.”’* (Emphasis
added)

The coalition also stressed the importance of continuing the construction of new highly
efficient coal-fired power plants, noting that they “want to continue to facilitate the con-
struction of highly efficient coal-fired power plants.”% In contrast, the ban on the con-
struction of new nuclear power plants was maintained. The lifetime of existing plants
should only be extended if it was required to secure the energy supply. Hence, while
nuclear power plants were referred to as a “bridging technology”,'*® highly efficient coal-
fired power plants such as the Liinen plant constituted an important pillar of Respond-
ent’s energy strategy at the time.

These holdings are also reflected in Respondent’s Energy Concept of September 2010.
In this concept, Respondent defined its guidelines for a reliable, affordable and envi-
ronmentally friendly energy supply and outlined its overall energy strategy up to 2050
for the first time.'4” Although the government announced its aim to generate the majority
of electricity from renewable energies by 2050, investments in new, modern coal-fired
power plants were still considered to be crucial.'® Particularly, with regard to sufficient
balancing and reserve capacities, these plants were deemed to play an important role
for Germany’s energy mix.

144 Exhibit C-0088-DE / Exhibit C-0088-EN: Coalition Agreement between the CDU, CSU
and FDP, "Growth, Education, Cohesion", 26 October 2009 (excerpts), p. 26.

145 Exhibit C-0088-DE / Exhibit C-0088-EN: Coalition Agreement between the CDU, CSU
and FDP, "Growth, Education, Cohesion", 26 October 2009 (excerpts), p. 28.

146 Exhibit C-0088-DE / Exhibit C-0088-EN: Coalition Agreement between the CDU, CSU
and FDP, "Growth, Education, Cohesion", 26 October 2009 (excerpts), p- 29.

147 Exhibit C-0089-DE / Exhibit C-0089-EN: Ministry of Economic Affairs and Technology,
Energy Concept for an environmentally friendly, reliable and affordable enerqy supply, 28
September 2010 (excerpts), p. 3.

148 Exhibit C-0089-DE / Exhibit C-0089-EN: Ministry of Economic Affairs and Technology,
Enerqgy Concept for an environmentally friendly, reliable and affordable enerqgy supply, 28
September 2010 (excerpts), p. 16.
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The government also particularly highlighted and welcomed the investments by munic-
ipalities in new highly efficient power plants, including coal-fired power plants, and en-
couraged them to continue such investments:

“Municipal enterprises in Germany are already investing heavily in the use

of renewable energies and in highly efficient power plants. This is set to con-

tinue in the future.”'*°
Accordingly, also Chancellor Merkel stated in 2010 that coal will remain a major energy
source in Germany for a long time:

“There will also be a bridging function for coal and gas as energy sources in

the long term. | believe that we will need these energy sources for some time

to come; that is also part of reality.”’%°
In 2011, the Federal Network Agency (Bundesnetzagentur) (‘BNetzA”) even high-
lighted the need for new highly-efficient conventional power plants. It concluded that on
top of the conventional power plants already under construction at the time and inde-
pendently from developments in the renewable sector, 16.600 MW of new, conven-
tional power plant capacities would be required by 2022 in order to avoid a supply en-
ergy shortage.'

In 2013, also the new government coalition formed by CDU and SPD recalled once
again that electricity generation from renewable energies was unable to significantly
contribute to the security of energy supply. Accordingly, the coalition stressed again
that “[c]lonventional power plants (lignite, hard coal, gas) as part of the national energy
mix will be indispensable for the foreseeable future.”’%?

In addition, the coalition agreement flagged the importance of effective emission trading
at European level and that governments should not interfere with the ETS except in
exceptional circumstances. At the time, there was a discussion at the European level
to “backload” 900 million emission allowances. In response to this, the new government
stressed that it “must [be] ensure[d] that this will remain a singular intervention in the
system” and

149 Exhibit C-0089-DE / Exhibit C-0089-EN: Ministry of Economic Affairs and Technology,
Enerqy Concept for an environmentally friendly, reliable and affordable enerqgy supply, 28
September 2010 (excerpts), p. 16.

150 Exhibit C-0090-DE / Exhibit C-0090-EN: Chancellor Dr Angela Merkel, Speech at the
tenth annual conference of the German Council for Sustainable Development, Bulletin of
the Federal Government No. 94-1 of 28 September 2010 (excerpts), p. 4.

151 Exhibit C-0091-DE / Exhibit C-0091-EN: Federal Network Agency, Report on the Effects
of the Nuclear Phase-out on the Transmission Grids and Security of Supply. 31 August
2011, pp. 72-73.

152 Exhibit C-0092-DE / Exhibit C-0092-EN: Coalition Agreement between CDU, CSU and
SPD, Shaping Germany’s Future, 18th legislative period, 16 December 2013 (excerpts),
p. 41.
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“that the allowances are not permanently withdrawn from the market and

that adverse effects on the competitiveness of the affected sectors and in-

dustrial jobs are ruled out.”%3
In line with the repeated statements of the government, the Action Program Climate
Protection 2020 (in German, Aktionsprogramm Klimaschutz 2020), introduced by the
German government in December 2014, also emphasised the importance of emission
trading to achieve the emission targets in the energy sector.'>* Apart from calling for
further technical development, conventional power plants were not explicitly men-
tioned.%

The importance of the ETS was further underlined in the Climate Action Plan 2050
(“Klimaschutzplan 2050”) from November 2016. The Climate Action Plan outlines the
German government's climate protection policy principles and goals and describes how
the goals of the Paris Agreement are to be implemented at national level. For the first
time, climate targets are defined for individual sectors (energy, buildings, transport,
trade and industry, agriculture and forestry).1%¢

Although it stated that coal-fired power generation must be gradually reduced and re-
placed by renewable energies in the long term,'®" it stressed that the ETS “remains the
key European climate instrument’, ensuring that the European climate targets will be
achieved.'®® Despite the fact that the ETS would be “not structurally designed to
achieve targeted emissions reductions in individual countries and sectors”, the govern-
ment announced that the ETS would be “very important to intensify the pricing signals
sent by emissions trading” and emphasised its efforts “to make the ETS more effec-
tive."1%®

153 Exhibit C-0092-DE / Exhibit C-0092-EN: Coalition Agreement between CDU, CSU and
SPD, Shaping Germany’s Future, 18th leqislative period, 16 December 2013 (excerpts),
p. 37.

154 Exhibit C-0093-DE / Exhibit C-0093-EN: Federal Ministry for the Environment, Nature
Conservation, Building and Nuclear Safety, Action Program Climate Protection 2020, 3
December 2014 (excerpts), p. 26.

155 Exhibit C-0093-DE / Exhibit C-0093-EN: Federal Ministry for the Environment, Nature
Conservation, Building and Nuclear Safety, Action Program Climate Protection 2020, 3
December 2014 (excerpts), p. 19.

156 Exhibit C-0094-EN: Federal Ministry for the Environment, Nature Conservation, Building
and Nuclear Safety, Climate Action Plan, November 2016, p. 6.

157 Exhibit C-0094-EN: Federal Ministry for the Environment, Nature Conservation, Building
and Nuclear Safety, Climate Action Plan, November 2016, p. 35.

158 Exhibit C-0094-EN: Federal Ministry for the Environment, Nature Conservation, Building
and Nuclear Safety, Climate Action Plan, November 2016, p. 37.

159 Exhibit C-0094-EN: Federal Ministry for the Environment, Nature Conservation, Building
and Nuclear Safety, Climate Action Plan, November 2016, p. 41.
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At national level, the ETS should be accompanied by the promotion of renewable en-
ergies, the expansion of the electricity grid and the lignite security reserve introduced
with the Electricity Market Act.'®® Mandatory shutdowns for coal-fired power plants are
not mentioned. Instead, the Respondent referred to the most modern coal-fired power
plants, such as the Linen plant, as important bridging technologies until 2050:

“As transitional technologies low-CO2 natural gas power stations and the

most modern existing coal-fired power stations have an important func-

tion”.161
However, despite these continuously repeated statements on the importance of the
ETS and new, highly efficient coal-fired power plants to achieve its emission targets,
Respondent fundamentally changed its energy policy shortly afterwards.

V. With the establishment of the Coal Commission, Respondent’s course
started to change fundamentally

Only five years after the Linen plant’'s putting into operation, Respondent fundamen-
tally changed its energy policy by establishing the Commission on Growth, Structural
Change and Employment (Kommission “Wachstum, Strukturwandel und Bes-
chéftigung”, the “Coal Commission®).

The Coal Commission, comprising representatives from environmental associations,
the public sector, industry, business, trade unions, and science,'®? was established on
6 June 2018. It was tasked explicitly, inter alia, with proposing a plan for the reduction
and phase-out of coal-fired power generation:

“4. Measures to ensure that the energy sector is on a reliable course to reach
the 2030 target, including a comprehensive impact assessment. The target
established by the Climate Action Plan is for the energy sector to reduce
emissions by 61% to 62% by 2030 compared with 1990 levels. For the con-
tribution resulting from coal-fired power generation, the [Coal] Commission
should propose appropriate measures for the energy sector to meet the
2030 target for inclusion in the programme of measures to reach the 2030
targets in implementation of the Climate Action Plan.

5. In addition, a plan for the step-by-step reduction and termination of coal-
fired power generation, including an end date and the necessary legal, eco-
nomic, social, renaturation and structural policy support measures.”1%® (Em-
phasis added)

160 Exhibit C-0094-EN: Federal Ministry for the Environment, Nature Conservation, Building
and Nuclear Safety, Climate Action Plan, November 2016, p. 38.

161 Exhibit C-0094-EN: Federal Ministry for the Environment, Nature Conservation, Building
and Nuclear Safety, Climate Action Plan, November 2016, p. 35.

162 Exhibit C-0014: Final Report of the Coal Commission, January 2019, p. 2.
163 Exhibit C-0014: Final Report of the Coal Commission, January 2019, p. 6.
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On 25 January 2019, the Coal Commission adopted its non-binding final report. It pro-
posed that coal-fired power generation should be prohibited after 2038.164

To achieve this, the Coal Commission recommended two separate shutdown paths for
the lignite and hard coal sector. It set different intermediate reduction targets for the
capacity of power plants active in the market for 2022 and 2030. By 2022, a reduction
to 15 GW for each hard coal- and lignite-fired power plants should be achieved and by
2030, a reduction to 9 GW for lignite- and 8 GW for hard coal-fired plants.16

Between the intermediate reduction targets the capacities of lignite'®® and hard coal-
fired power plants'®” should be reduced as linearly as possible. This proposal aimed at
ensuring that emissions are reduced continuously and effectively throughout the whole
period and not just merely in the end.'®® In 2032, it should be examined whether the
complete phase-out could be brought forward to 2035, albeit only in negotiations with
the operators.®®

The Coal Commission proposed to only shut down power plants capacities in agree-
ment with the operators of lignite and coal-fired power plants. Solely where an amicable
solution could not be achieved, it suggested to shut them down through mandatory
administrative acts and subject to compensation payments:

“To ensure legal certainty in the procedure and an effective impact on the
climate policy situation, the commission recommends the closure of power
station capacity by agreement with the relevant power station operators.

[..]

Insofar as no mutual agreement is achieved, the commission recommends
a regulatory solution with compensation payments in the framework of the
legal requirements.”’”® (Emphasis added)

164 Exhibit C-0014: Final Report of the Coal Commission, January 2019, p. 64.
165 Exhibit C-0014: Final Report of the Coal Commission, January 2019, pp. 62-63.

166 “To ensure the reliability of the supply and an orderly structural transition, this agreement
should as far as possible include a constant reduction of the lignite capacity in the mar-
ket.” (Exhibit C-0014: Final Report of the Coal Commission, January 2019, p. 63).

167 Exhibit C-0014: Final Report of the Coal Commission, January 2019, p. 64, “In the area
of coal-fired power stations, the Federal Government should ensure a constant reduction
of capacity in the market as far as possible.”.

168 Exhibit C-0095-DE / Exhibit C-0095-EN: Dr. Felix Matthes, Statement on the hearing of
the Commit.t_ee on Economic Affairs and Energy of the 19th German Bundestag on 25
May 2020, Oko-Institut, 19 May 2020, pp. 5-8.

169 Exhibit C-0014: Final Report of the Coal Commission, January 2019, p. 64.

170 Exhibit C-0014: Final Report of the Coal Commission, January 2019, p. 62. This holding
was later expressly reiterated for coal-fired power plant capacities: Exhibit C-0014: Final
Report of the Coal Commission, January 2019, p. 64: “If a mutual agreement with the
operators of the hard coal capacity is not reached in time, the commission recommends
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As regards the lignite sector, the Coal Commission proposed seeking a sector agree-
ment. For the hard coal sector, the Coal Commission suggested voluntary shutdowns
in the period from 2023 up to 2030, which should be awarded with appropriate and
annually decreasing voluntary shutdown premiums.

“For the implementation, the Commission recommends voluntary measures,
such as a mutually agreed negotiated solution with the operators of the lig-
nite mines and a voluntary close-down premium for the hard coal capacity.
The solution should include not only provisions for a socially compatible or-
ganisation of the phase-out but also a reasonable compensation payment
scheme based on objective criteria for the operators.”’”! (Emphasis added)

These shutdown premiums should be offered through tenders'”? and should provide a
special regulation for young coal-fired power plants (“New Plants"). Power plants that
are less than 25 years old at the time of the shutdown should be excluded from the
degressive premiums.

“Based on these criteria, the compensation payment reduces over time, i.e.
the later the power stations are closed down, the lower the compensation
payment will be. This degression of payments does not apply to plants which
are less than 25 years old at the time of closure.””3

Based on these recommendations, Respondent drafted the Coal Ban Law. As ex-
plained in the next chapter, crucial recommendation by the Coal Commission, in par-
ticular regarding the shutdown path for hard coal capacities, have been ignored in this
draft.

VI. In 2020, Respondent adopts the Coal Ban Law
1. Introduction

On 31 January 2020 and 24 February 2020, the German government introduced iden-
tical draft bills of the Coal Ban Umbrella Law (Gesetz zur Reduzierung und Beendigung
der Kohleverstromung und zur Anderung weiterer Gesetze (Kohleausstiegssgesetz))
to the two chambers of the German Parliament, Bundesrat and Bundestag, respec-
tively.'74 Article 1 of the Coal Ban Umbrella Law introduced the Coal Ban Law (Gesetz

that a regulatory solution be implemented with compensation payments in the framework
of the legal requirements in accordance with the above reduction plan.”

171 Exhibit C-0014: Final Report of the Coal Commission, January 2019, January 2019, p.

63.

172 Exhibit C-0014: Final Report of the Coal Commission, January 2019, January 2019, p.
64.

173 Exhibit C-0014: Final Report of the Coal Commission, January 2019, January 2019, p.
63.

174 Exhibit C-0096-DE / Exhibit C-0096-EN: Parliamentary Paper BR-Dr. 51/20, Draft of a
Law Reducing and Ending the Use of Coal for the Generation of Electricity, 31 January
2020 (excerpts); and Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-
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zur Reduzierung und zur Beendigung der Kohleverstromung (Kohleverstromungs-
beendigungsgesetz — KVBG)) and amended existing laws in the subsequent articles,
which are not relevant to the case at hand. Both chambers adopted the Coal Ban Law
on 3 July 2020. It was published in the Federal Law Gazette (Bundesgesetzblatt) on 13
August 2020 and entered into force on 14 August 2020.17%

In brief, the core provisions of the Coal Ban Law are the following:

Sections 2 and 4 set the end date for the generation of electricity by firing of hard
coal or lignite to 2038 and set intermediary reduction targets. The end date can
be moved forward to 2035, which would also move forward the shutdown dates
of plants otherwise closed after 2030 by three years (Section 56). Contrary to the
recommendation of the Coal Commission,'”® this decision does not need to in-
volve negotiations with the power plant operators. Moreover, the Coalition Agree-
ment of the current government even calls for accelerating the end of all coal-
fired power generation to 2030.177

The shutdown of lignite-fired power plants is regulated by Part 5 of the Law, re-
flecting an agreement concluded between the government and the lignite indus-
try. It sets out which plants are to be shut down when (Section 40 in conjunction
with Annex 2) and provides EUR 4.35 billion in compensation for the shutdown
(Section 44).

The shutdown path for hard coal-fired power plants depends on the shutdown
path agreed between the government and the lignite sector (Section 4). As a re-
sult, hard-coal fired power plants must be shut down earlier than the older and
more polluting lignite-fired power plants.

Hard coal-fired power plants are to be shutdown based on their age since the
start of operations, starting with the oldest (Sections 27, 29, 33, 35). Generally,
no compensation is provided for these shutdowns. Only power plants participat-
ing in a tender to shut down already between 2021 and 2027 can obtain a certain
shutdown incentive (Part 4).

175

176

177

Dr. 19/17342, Explanatory Memorandum and Draft Coal Ban Law, 24 February 2020 (ex-
cerpts).

Exhibit C-0098-DE / Exhibit C-0098-EN: First Chamber of the German Parliament (Bun-
destaq), Parliamentary Process of the Law to reduce and end coal-fired power generation
and to_amend other laws (Coal Ban Umbrella Law), available at https://dip.bundes-
tag.de/vorgang/.../258735 (last accessed on 24 July 2024).

Exhibit C-0014: Final Report of the Coal Commission, January 2019, p. 64.

Exhibit C-0099-EN / Exhibit C-0099-DE: Coalition Agreement between SPD, Blindnis
90 / Die Grunen and FDP, “Dare More Progress”, 7 December 2021, pp. 5, 59.
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- The shutdown of hard coal-fired plants is effected through an administrative act
prohibiting the plant to fire hard coal for the generation of electricity (Sections 35,
51). Where a power plant is considered essential for functioning of the electricity
grid, the shutdown order can be suspended as long as the reduction targets for
2030 or 2038 continue to be met (Sections 34(3), 35(2)).

The Coal Ban Law marked a fundamental change in Germany’s energy policy. Ger-
many decided to ban all coal-fired electricity generation, irrespective of existing permits
and emission allowances. It did so disregarding crucial recommendations by the Coal
Commission concerning the shutdown path to be adopted, instead favouring lignite-
fired power plants and harming particularly newly constructed hard-coal fired power
plants like Claimant’s (2). Under the Coal Ban Law, the Liinen plant is expected to be
shut down in 2031, i.e. after less than half its expected minimum lifetime (3), and - once
again against the recommendation of the Coal Commission — without any compensa-
tion (4).

Respondent did so contrary to the recommendations of the Coal Commission, despite
broad criticism of the disproportional effects on new hard coal-fired power plants, and
although it knew about the particular situation of these plants (5). Yet, it made no at-
tempt to even assess the effect of the Coal Ban Law on such plants (6). What is more,
instead of compensating these modern, highly efficient power plants for being shut
down after only about half of their expected minimum lifetime, it established a system
compensating old, polluting plants which it assumed to be already amortised in any
event (7).

2. Coal Ban Law establishes a Shutdown Path forcing hard coal-fired plants
to shut down years earlier than the more polluting lignite-fired power plants

The Coal Ban Law regulates the rate at which coal-fired electricity generation is to be
reduced (“Shutdown Path”) as well as the order in which (individual) power plants must
be shut down (“Shutdown Order”).

The Shutdown Path adopted by Respondent extends the lifetime of lignite-fired power
plants at the expense of the hard coal-fired power plants, like Liinen (a)). Although the
Coal Ban Law aims to reduce CO2 emissions, the Shutdown Path chosen by Respond-
ent leads to significantly higher emissions than the one proposed by the Coal Commis-
sion (b)), showing that political considerations and interests of individual Federal States
home to the lignite industry were outweighing climate concerns (c)). Moreover, despite
this already more favourable Shutdown Path for the lignite sector, only lignite-fired
power plants were compensated for the shutdown while hard coal-fired power plants
were not.
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a) The Shutdown Path favours lignite-fired power plants

The Coal Ban Law stipulates that, latest by the end of 2038, all power plants in Ger-
many may no longer generate electricity by burning coal and sets the following inter-
mediate reduction targets:

(i) by 31 December 2022, the capacity of hard coal- and lignite-fired power plants
active in the market must be reduced to 15 GW each;

(i) by 1 April 2030, the capacity of lignite-fired power plants active in the market must
be reduced to 9 GW and that of hard coal-fired power plants to 8 GW.17®

The above reflects the recommendations of the Coal Commission. Already this recom-
mendation by the Coal Commission meant a steeper Shutdown Path for hard coal-fired
power plants than for lignite-fired power plants despite the higher CO2 emissions of
lignite-fired power plants.

As can be seen from the following figure,' in 2020, when the Coal Ban Law was
adopted, the installed capacity of hard coal-fired power plants (22,161 MW)'® was sig-
nificantly higher than that of lignite-fired power plants (17,249 MW)'81. Yet, within two
years, both types of power plants had to be reduced to 15 GW each. This meant for
hard coal-fired power plants a reduction of over 7 GW within two years while lignite-
fired power plants only had to be reduced by slightly over 1 GW within the same period.
Also, thereafter, the hard coal capacity had to be reduced slightly faster than the lignite
capacity (namely a further 7 GW of hard coal capacity compared to only a further 6 GW
of lignite capacity by 2030).

178 Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August 2020 (excerpts),
Sections 2(2) and 4.

179 Figure shows a linear degression for each lignite- and hard-coal fired power plants be-
tween the following dates: Start of 2020 (22,161 MW hard coal and 17,249 lignite), end
of 2022 (15 GW each of hard coal and lignite), end of 2030 (8 GW hard coal and 9 GW
lignite) and end of 2038 (0 GW each of hard coal and lignite).

180 Exhibit FE-0005, Tab “Decommissioning Path”, identifying the maximum hard coal ca-
pacity based on the 2020 power plant list was 22,161 MW.

181 Sum of all lignite capacity to be shut down according to Coal Ban Law, Annex 2.
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Moreover, while the Coal Commission had recommended a linear reduction for each
type of power plant between these intermediary targets, Germany did not do so in the
Coal Ban Law. Instead, Section 4(1) of the Coal Ban Law provides that only the com-
bined capacity of hard coal- and lignite-fired power plants is to be decreased linearly.®2

What is more, under the Coal Ban Law, the capacity reduction for hard coal-fired power
plants is made dependent on the reductions of lignite-fired power plants.® These re-
ductions had been previously agreed between the lignite industry and the government.
According to this agreement, almost half (7.8 GW) of the total 16 GW lignite capacity is
to be shut down only in the last four years (i.e. between 2035 and 2038).184

182

183

184

Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August 2020 (excerpts),
Section 4(1): “The target level for the reduction and termination of coal-fired power gen-
eration is 30 gigawatts by 31 December 2022 (target date 2022), 17 gigawatts by 1 April
2030 (target date 2030) and 0 gigawatts no later than 31 December 2038 (target date
2038) of remaining net nominal power of hard coal fired power plants and lignite-fired
power plants on the electricity market. This target level decreases between the target
data 2022 and 2030 and between the target data 2030 and 2038 by equal volumes of net
nominal power each year. [...]” (emphasis added).

Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August 2020 (excerpts),
Section 4(2): “Insofar as the remaining net nominal power of the hard coal-fired power
plants for a target date is not explicitly mentioned in sentence 1, the remaining net nominal
power of the hard coal-fired power plants is determined at the annual target level accord-
ing to paragraph 1 (target level for the reduction of hard coal-fired power generation), by
deducting the sum of the net nominal power of the lignite-fired power plants from the
annual target level pursuant to paragraph 1, which still generate electrical energy by using
lignite on the electricity market pursuant to Part 5 and Appendix 2 as well as the public
law contract concluded pursuant to § 49 at the end of the calendar year, in which the
respective target date lies. [...]" (emphasis added).

Cf. Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August 2020 (ex-
cerpts), Annex 2.
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Considering the linear capacity reduction of roughly 2 GW per year mandated by the
Coal Ban Law for the period 2022 to 2038 (17 GW combined capacity over eight years),
this means that during the last four years only lignite-fired power plants will be shut
down. Consequently, the last hard coal-fired power plant will already have to be shut
down by 2034 — not 2038. Moreover, of the roughly 4 GW to be shut down in 2033 and
2034, approximately 1.5 GW are again lignite-fired power plants'® and only 2.5 GW
hard coal-fired power plants.

The same phenomenon can be observed prior to the intermediate target for 2030. From
2023 to 2027 hardly any lignite-fired power plants are shut down. Consequently, again
almost all of the 6 GW of lignite capacity to be reduced is shut down immediately prior
to the 2030 intermediate target. Thus, also in the period up to 2030, the hard coal-fired
power plants are to be shut down first, as can also be seen from the following figure'e:

Annual Capacity Reductions (MW)

7.000
6.000
5.000
4.000
3.000

2.000

w‘qu.m Al

2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 2031 2032 2033 2034 2035 2036 2037 2038

M Lignite M Hard Coal

Overall, this shows that the lignite-fired power plants are shut down in three waves,
always just before the target dates 2022, 2030 and 2038 set by the Coal Ban Law. Due
to the linear Shutdown Path for the combined lignite and hard coal capacities, this
means that — throughout the entire Shutdown Path — hard coal-fired power plant are
shut down earlier and faster than lignite-fired power plants and that the last hard coal-

185 Cf. Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August 2020 (ex-
cerpts), Annex 2.

186 Figure based on Shutdown Path table in Section 3 below.
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fired power plant must already be shut down four years prior to the end date for all coal-
fired electricity generation.'®”

Shutdown Path (Coal Ban Law)
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10.000

5.000

Start 2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 2031 2032 2033 2034 2035 2036 2037 2038

== == |jgnite (linear)  ee——|ijgnite (actual) == «= Hard Coal (linear) e Hard Coal (actual)

b) The Shutdown Path leads to additional emissions and was subject to heavy
criticism

While under this Shutdown Path chosen by the government the total combined capacity
of lignite- and hard coal-fired plants is reduced more or less linearly, the CO2 emissions
are not reduced in a linear manner. Rather, the delayed and wave-like Shutdown Path
for lignite-fired power plants leads to a significant increase in CO2 emissions since
lignite-fired power plants emit more CO2 than hard coal-fired power plants. This is not
only contrary to the recommendations by the Coal Commission but also to the purpose
of the Coal Ban Law ‘“to reduce emissions”® and contradicts Respondent’s own re-
quirements. In the Explanatory Memorandum to the latest amendment of the Climate
Protection Law, Respondent expressly emphasised that

“[flor the energy sector, specific annual emission quantities are not specified
for each year, but only for the years 2020, 2022 and 2030 (so-called support
years). For the energy sector, greenhouse gas emissions are to fall as stead-
ily as possible between these specified annual emission volumes for the pe-
riod up to 2030. This regulation corresponds to the implementation of the
results of the Commission on Growth, Structural Change and Employment
(known as the "Coal Commission").”18°

87 Figure based on Shutdown Path table in Section 3 below.

188 Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August 2020 (excerpts),
Section 2(1).

189 Exhibit C-0101-DE / Exhibit C-0101-EN: Parliamentary Paper BT-Dr. 20/8290. Explan-
atory Memorandum and Draft of the Amendment of the Federal Climate Protection
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193 Former members of the Coal Commission expect that Respondent’s wave-like Shut-
down Path results, by 2030, in additional emissions of at least around 40 million tons
of CO2 compared to separate, linear Shutdown Paths for each type of power plant:

“In the particularly relevant period from 2023 onwards, there will only be mi-
nor power plant shutdowns before 2028 and very extensive shutdowns in
2028 and at the end of 2029 in order to meet the 2030 target. In the years
2018 to 2020, there will also only be a single, symbolic shutdown of 300 MW
for lignite instead of the planned significant contributions to the 2020 climate
protection target. Overall, compared to the steady reduction path recom-
mended by the Coal Commission, lignite-fired power plants alone will emit
an additional 40 million tons by 2030.719

194 The German |Institute for Economic Research (Deutsches Institut fiir
Wirtschaftsforschung) even assumes that, compared to the Coal Commission’s recom-

mended Shutdown Path, the Coal Ban Law leads to additional emissions of 134 million
tons of CO2 in the period between 2020 and 2040.

“Compared to the Commission scenario [Recommendation of the Coal Com-
mission], the Government scenario [Coal Ban Law] emits around 134 million
tonnes more COZ2 between 2020 and 2040. Although the rapid shutdown of
hard coal capacities reduces emissions in the short term, the late shutdown
of lignite-fired power plants leads to significantly higher emissions, particu-
larly after 2030”.7%1

195 During the parliamentary process, this point was repeatedly highlighted and criticised
by experts in the hearings of the Committee on Economic Affairs and Energy.

196 Dr Roda Verheyen pointed out that the Shutdown Path in the Coal Ban Law “signifi-
cantly favours lignite over hard coal” and that this “unequal treatment can hardly be
justified”. 12 She also stressed that the Shutdown Path “contradicts the logic of green-
house gas budgets” since, “between 2020 and 2040, around 134 million tons of carbon
dioxide will be emitted in addition to the Commission's recommendations.”93

197  Similarly, the Association of German Chambers of Industry and Commerce criticised
Respondent’s disregard of the Coal Commission’s recommendation and the discrimi-
natory treatment of hard coal-fired power plants compared to lignite-fired power plants:

Law,11 September 2023 (excerpts), p. 27.

190 Exhibit C-0102-DE / Exhibit C-0102-EN: Statement of the former members of the Coal
Commission, 21 January 2020, p. 2.

191 Exhibit C-0103-DE / Exhibit C-0103-EN: Report of German Institute for Economic Re-
search, February 2020, p. 10.

192 Exhibit C-0104-DE / Exhibit C-0104-EN: Statement of Dr. Roda Verheyen, Lawfirm Gun-
ther, 25 May 2020, p. 6.

193 Exhibit C-0104-DE / Exhibit C-0104-EN: Statement of Dr. Roda Verheyen, Lawfirm Gun-
ther, 25 May 2020, p. 6.
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“One clear recommendation of the Coal Commission, was that hard coal-
fired power plants should not be shut down without compensation. Further-
more, the Commission's report provided for special regulations for power
plants that have been in operation for less than 25 years. In contrast, the
German government's shutdown path provides for faster shutdowns of effi-
cient_hard coal-fired power plants than lignite-fired power plants. [...] The
draft bill therefore falls considerably short of the consensus of the Coal Com-
mission and creates a clear disadvantage for hard coal-fired power plants in
relation to lignite-fired power plants when dealing with the coal ban.”'%* (Em-
phasis added)

The power plant operator STEAG added:

“The multiple discrimination against hard coal compared to lignite is neither
comprehensible nor acceptable. In view of the legal risks, compensation
payments must also be provided for in the event of statutory closures in the
hard coal sector’%®

c) The Shutdown Path shows that regional political interests outweighed cli-
mate considerations

Although Respondent knew that the delayed and wave-like Shutdown Path for lignite-
fired power plants would lead to more emissions compared to the Coal Commission’s
recommendations, it decided to ignore this.

Instead, various other factors than emission reduction considerations played a decisive
role when drafting the Coal Ban Law, such as the interests of the Federal States home
to the lignite industry. Although the strengthening of these regions was already ad-
dressed in the Structural Strengthening Law for Coal Regions (Strukturstérkungsgesetz
Kohleregionen),'®® adopted together with the Coal Ban Law, also the Shutdown Path
clearly reflects these regional interest. This was also expressed in recent statements
made by the Minister Presidents of such Federal States (namely, Saxony and Bran-
denburg). In response to renewed discussions to accelerate the coal ban to 2030, they
highlighted that they had “negotiated the lignite phase-out by 2038, ‘also because the
interests of the regions were important to us”.'%

194 Exhibit C-0105-DE / Exhibit C-0105-EN: Statement of Detlef Raphael, Federal Associ-
ation of Municipal Umbrella Organizations, 19 May 2020, pp. 1-2. See also Exhibit C-
0106-DE / Exhibit C-0106-EN: Statement of Dr Sebastian Bolay, Association of German
Chambers of Industry and Commerce, 19 May 2020, p. 6.

195 Exhibit C-0107-DE / Exhibit C-0107-EN: Statement of Joachim Rumstadt, STEAG, 18
May 2020, p. 2.

196 Exhibit C-0108-DE / Exhibit C-0108-EN: Structural Strengthening Law for Coal Regions,
BGBI. 8 August 2020 (excerpts), Section 1(1).

197 Exhibit C-0109-DE / Exhibit C-0109-EN: Zeit Online, Kretschmer and Woidke: Criticising
debates on coal phase-out, 30 April 2024.
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Hence, contrary to what Respondent might argue, CO2 emission reduction was not its
primary concern. This was outweighed by regional interests.

As a consequence of this favouritism, Claimant’s clean and highly efficient power plant
put into operation in 2013 will be shut down even earlier than more polluting and up to
39 years older lignite-fire power plants (see para. 213 below).

3. For the Liinen plant, the Shutdown Path results in a shutdown by 2031, i.e.
after less than half of its expected minimum lifetime

In addition to the Shutdown Path, the Coal Ban Law regulates the order in which (indi-
vidual) coal-fired power plants must be shut down. For the lignite-fired power plants,
the sector agreement stipulates which power plant is to close in which year and the
Coal Ban Law reflects this agreement in Annex 2.

For hard coal-fired power plants, the government did not even try to reach such an
agreement but set the Shutdown Order unilaterally in the Coal Ban Law. Section 29(4)
provides for an age-based Shutdown Order with the oldest power plants closing first.
The age of a power plant is determined by reference to the date it was put into opera-
tion.

The relevant order is to be determined based on the power plant list published by the
Federal Network Agency (Bundesnetzagentur, “BNetzA”).'®® This list has been main-
tained by the BNetzA already prior to the Coal Ban Law as part of its task to monitor
the electricity market under Section 35 of the Energy Industry Law (Ener-
giewirtschaftsgesetz, EnWG).'%® According to Section 29(2) of the Coal Ban Law, plant
operators have an opportunity to submit corrections to this list.2%°

Considering the Shutdown Path and this Shutdown Order, the amount of annual hard
coal shutdowns is set out in the following table:

- The column “Total Target Capacity” shows the required linear reduction of com-
bined lignite and hard coal capacities between the fixed target capacity for 2022,
2030 and 2038 which are marked in bold (see section 4 of the Coal Ban Law).

198 Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August 2020 (excerpts),
Section 29(1).

199 Exhibit C-0110-DE / Exhibit C-0110-EN: Energy Industry Law, BGBI. 7 July 2005 (ex-
cerpts), Section 35(1) no. 11.

200 |n addition, they may request that new investments made between 2010 and 2019 in an
existing plant can be recognised. In that case, the official start date may be shifted by up
to three years.
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- Second, the columns “Lignite Capacities” and “Lignite Shutdown” are taken from
Annex 2 of the Coal Ban Law. As the tribunal will recall, Annex 2 contains specific
shutdown dates for individual lignite-fired power plants.

- Third, in accordance with section 6(2) of the Coal Ban Law, the column “Hard
Coal Target Capacity” shows the target capacity for hard coal-fired power plants,
calculated as the difference between the “Total Target Capacity” and the “Lignite
Capacity” subject to the following specifications:

— (i) in 2022, 2030, and 2038, at least the target capacities (15 GW in 2022, 8
GW in 2030 and 0 GW in 2038) stipulated by section 4(2) of the Coal Ban
Law must be reached;

— (i) for the target years 2020 and 2021, the reduction volumes are set in ac-
cordance with section 6(3) of the Coal ban Law); and

— (iii) in the target years 2023, 2024, and 2025, 1 GW is added to the difference
between “Total Target Capacity” and “Lignite Capacity” (see section 6(5) of
the Coal Ban Law).

- Fourth, the annual reduction resulting from the above calculation is shown in the
column “Hard Coal Shutdown”.

Year Total Target Lignite Lignite Hard Coal Hard Coal
Capacity Capacity Shutdown Target Capacity Shutdown
(all capacities in MW)
2020 16,952 297 18,161 4,000
2021 16,042 910 16,661 1,500
2022 30,000 14,417 1,625 15,000 1,661
2023 28,375 14,417 12,958 2,042
2024 26,750 14,417 11,333 1,625
2025 25,125 14,096 321 10,029 1,304
2026 23,500 14,096 9,404 625
2027 21,875 14,096 7,779 1,625
2028 20,250 11,573 2,523 7,779
2029 18,625 9,359 2,214 7,779
2030 17,000 9,359 7,641 138
2031 14,875 9,359 5,516 2,125
2032 12,750 9,359 3,391 2,125
2033 10,625 8,711 648 1,914 1,477
2034 8,500 7,811 900 689 1,225
2035 6,375 6,061 1,750 314 375
2036 4,250 6,061 314
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2037 2,125 6,061
2038 0 0 6,061

In reality, the annual shutdown of hard coal capacity will differ slightly from the above
table since a power plant can only be shut down completely or not at all. Therefore,
rather slightly more capacity than needed will be closed down in one year,2®! thereby
slightly reducing the capacity that must be shut down in the next year. Claimant’s expert
Frontier have set out the precise Shutdown Order from a 2020 perspective in their ex-
pert report.2%2

What can also be seen from this table is that the government did not abide by its own
law. The lignite Shutdown Path in the sector agreement concluded between the gov-
ernment and the lignite sector leads to a remaining lignite capacity in 2030 of 9,359
MW although Section 2(2) of the Coal Ban Law provides for a reduction of lignite ca-
pacity to 9,000 MW. Therefore to limit the total coal-fired power plant capacity active in
the market to 17,000, as required by Section 4(1) of the Coal Ban Law, additional hard
coal capacity must be closed. The lignite sector agreement is thus again to the detri-
ment of the hard coal-fired power plants.

In any event, determining the shutdown date for the Linen plant is straightforward.
Given that Linen is a very new plant, one simply needs to add together the capacity of
Linen and of all even newer hard coal-fired power plants from the power plant list.
These are?®;

Power Plant Start of Operation Capacity (MW)
Linen 20 Jul 2013 735
Walsum 10 20 Dec 2013 725
Westfalen Block E 02 Jul 2014 764
RDK 8 03 Jul 2014 834
Moorburg Block B 28 Feb 2015 800
GrolRkraftwerk Mannheim 02 May 2015 843
Moorburg Block A 31 Aug 2015 800
Wilhelmshaven 30 Oct 2015 731
Datteln 4 31 May 2020 1,052
Total 7,284

201 pyrsuant to Section 33 of the Coal Ban Law, for each shutdown date, the BNetzA — fol-
lowing the Shutdown Order — will add power plants to the list of to be closed until it either
exactly meets or for the first time passes the capacity level mandated by the Shutdown
Path.

202 Exhibit CER-0002: Frontier Report, para. 56-59.

203 Table based on Federal Network Agency, Power Plant List 2020.
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This shows that the Linen plant is among the last 7,290 MW of hard coal-fired power
plants to be shut down. This means that it does not need to be shut down in 2030 since
in 2030 still 7,641 MW of hard coal capacity may remain actively in the market (see
table above). However, by 1 April 2031, the hard coal capacity needs to drop to 5,516
MW. Hence, by that time, the Linen plant needs to be shut down.2%4

This means that under the Coal Ban Law, it is expected that the Liinen plant will need
to be shut down after 17 years of operation and, thus, after less than half of its expected
40-year minimum lifetime.

Moreover, should one of the reviews in 2026, 2029, or 2032 pursuant to section 56 of
the Coal Ban Law lead to the conclusion that the Shutdown Path should be accelerated
to 2035, the Lunen plant might have to shut down even earlier.

Compared to the Shutdown Order of the lignite-fired power plants, this means that
Claimant's clean and highly efficient hard coal-fired power plant will be shut down ear-
lier than up to 39 years older and more polluting lignite-fired power plants as can be
seen from the following list:

Power Plant Shutdown Start of Age Difference to
Date?% Operation?% Liinen Plant
Niederaultem G or 31 Dec 2033 23 Oct 1974 39 years
NiederaulRem H 16 Sep 1974 39 years
Schkopau A 31 Dec 2034 01 Jan 1996 18 years
Schkopau B 31 Dec 2034 01 Jan 1996 18 years
Lippendorf S 31 Dec 2035 01 Dec 1999 14 years

204 The result would be the same, even if one did not consider Datteln 4, which only started
operations in mid-2020. In that case, the Liinen plant would be among the last 6,238 MW,
which would still be below 7,641 MW and above 5,516 MW. Due to developments after
the entry into force of the Coal Ban Law (namely the outcome of the tender processes,
see paras. 272-273 below), the Liinen plant is now among the last 4,926 MW to be closed
down. Based on these capacities active in the market, Linen’s shutdown date may be
postponed to 1 April 2032. However, since the current government is considering to ac-
celerate the shutdown of coal-fired power plants in general to 2035 or even 2030, the
Ldnen plant may in reality still close in 2031 or even earlier. While Respondent agreed
with RWE in 2022 to accelerate the shutdown of the lignite-fired power plants in the Rhen-
ish Region from 2038 to 2030, this does not affect the Shutdown Path provided in the
Coal Ban Law. Exhibit C-0111-DE / Exhibit C-0111-EN: Law to Accelerate the Lignite
Phase Out in the Rhenish Region, BGBI. 19 December 2022 (excerpts), Article 1(2) states
that the respective lignite-fired power plants will be treated as if they were still shut down
by the target date of 2038.

According to Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August
2020 (excerpts), Annex 2.

206 According to Exhibit C-0112-DE / EN: Federal Network Agency, Power Plant List, 1 April
2020.

205
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Lippendorf R 31 Dec 2035 20 Jun 2000 13 years
Schwarze Pumpe A 31 Dec 2038 15 Dec 1997 16 years
Schwarze Pumpe B 31 Dec 2038 25 May 1998 15 years
Boxberg Q 31 Dec 2038 01 Oct 2000 13 years
Niederaullem K 31 Dec 2038 30 Aug 2002 11 years
Neurath F 31 Dec 2038 08 Jul 2012 1 year
Neurath G 31 Dec 2038 03 Aug 2012 1 year
Boxberg R 31 Dec 2038 06 Nov 2012 1 year

What is more, the Coal Ban Law does not provide any compensation for operators of
hard coal-fired power plants — while it does for lignite-fired power plants.

4. Coal Ban Law does not provide for compensation

For this forced shutdown after less than half of its expected minimum lifetime, Claimant
is not and will not be compensated. While the agreement between the government and
the lignite sector provides for EUR 4.35 billion in compensation, the Coal Ban Law
does not contain compensation provisions for the forced shutdown of hard coal-fired
power plants (a)). It only includes a tender mechanism offering certain shutdown incen-
tives if a plant is closed down between 2021 and 2027. However, these shutdown in-
centives are aimed primarily at old hard coal-fired power plants because they are so
low that for new, efficient plants, like Linen, the continued operation is more attractive
than closing them even earlier than required by the age-based Shutdown Path (b)).

a) Mandatory shutdowns of hard coal-fired power plants are not compensated

Contrary to the lignite sector, the Coal Ban Law does not envisage any compensation
payment to hard coal-fired power plants when they are being shut down.

Under the agreement with the lignite sector, and as reflected in Section 44(1) of the
Coal Ban Law, two operators of lignite power plants, namely RWE and LEAG, will re-
ceive together EUR 4.35 billion in compensation of the early closure of their lignite-
fired power plants:

“For the final and socially acceptable shutdown of lignite-fired power plants
by the end of 31 December 2029 in accordance with Appendix 2, RWE
Power AG is entitled to compensation in the amount of a nominal amount of
EUR 2.6 billion for the lignite-fired power plants in the Rhineland and Lausitz
Energie Kraftwerk AG is entitled to payment of compensation in the amount
of a nominal amount of EUR 1.75 billion for the lignite-fired power plants in
the Lausitz. Interest is not accrued. Subject to § 43, no compensation is
granted for small lignite-fired power plants.”?7 (Emphasis added)

207 Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August 2020 (excerpts),
Section 44(1).
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This agreement with the lignite sector was not only concluded between the German
Federal Government and the lignite sector but also with the Federal States which are
home to the lignite industry. As evidenced by recent statements by two Minister Presi-
dents of these Federal States, the favourable treatment of the lignite sector was also
owed to local favouritism.2%® To support these regions, as part of the Coal Ban Umbrella
Law, the Federal Government had additionally agreed to provide the Federal States
with EUR 14 billion for particularly important investments in the region to offset the
negative structural effects of the Coal Ban Law on the coal regions.2%

For the hard coal-fired power plants, the situation is different: Here, the Coal Ban Law
does not offer any compensation for the mandatory shutdowns. This was a conscious
decision by Respondent which states in its Explanatory Memorandum that “[i]n princi-
ple, the statutory reduction is ordered without compensation.”1°

What is more, Respondent not only failed to provide any compensation for the manda-
tory shutdowns, it even specifically manipulated its existing legal framework in order to
allow it to shut down the hard coal-fired power plants without providing for compensa-
tion. Under the Federal Immission Control Law, which governs the operating permits of
the hard coal-fired power plants, a revocation of a final permit is only possible, if at all,
against compensation. This obligation is contained in Section 21(4) of the FICL.

Respondent was well aware that it could not shutdown a power plant, which holds per-
mits, without compensation. That was also the reason why it did not stop the new hard
coal-fired power plant Datteln 4 to start operations in 2020. It argued that, since Dat-
teln 4 already had a FICL permit, it would have to pay ‘massive compensation” if it
would shut it down:

“How can this [= the shutdown of coal-ifred power plants] be reconciled with
the start-up of the Datteln IV anthracite- [i.e. hard coal-] fired station?

Since the permit for the start-up of Datteln IV _had already been issued
before the plans were produced for phasing out coal-fired power generation,
any subsequent decision to ban the start-up would have entailed paying
massive compensation.”?'" (emphasis added)

208 Gee para. 200 above.

200 Exhibit C-0108-DE / Exhibit C-0108-EN: Structural Strengthening Law for Coal Regions,
BGBI. 8 August 2020 (excerpts), Section 1(1).

210 Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-Dr. 19/17342, Explan-
atory Memorandum and Draft Coal Ban Law, 24 February 2020 (excerpts), p. 83.

n Exhibit C-0113-DE / Exhibit C-0113-EN: Federal Government, FAQs to ending the use
of coal: Ending coal-generated power, 29 January 2020, available at https://www.bun-
desregierung.de/breg-de/schwerpunkte/klimaschutz/kohleausstiegsgesetz-1716678
(last accessed on 24 July 2024).
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Yet, thanks to the Coal Ban Law, shutting down such new plants after only 13 to 17
years of operation, shall now be possible without paying any compensation, Therefore,
Section 59 of the Coal Ban Law, specifically dealing with the effect of the mandatory
shutdown on existing permits, stipulates that only Section 21(1) to (3) of the FICL shall
apply — but not Section 21(4) dealing with compensation. Also this was intentional as
Respondent explicitly stated in its Explanatory Memorandum that “[s]ection 21(4) of the
Federal Immission Control Law does not apply.”??

Hence, no compensation will be awarded to TKL when the Liinen power plant has to
shut down in 2031.

As indicated in Section C.V. above, this contradicts the recommendation of the Coal
Commission which made mandatory shutdowns subject to compensation payments.213

What is more, in combination with the steeper Shutdown Path for hard-coal fired power
plant compared to lignite this means that Claimant suffers twice while Respondent prof-
its: First, Claimant suffers because it can only operate for an even shorter period than
if there had been a linear hard coal Shutdown Path as recommended by the Coal Com-
mission. It, thus, has even less time to recoup their investment. Second, Claimant suf-
fers because it does not receive any compensation. For Respondent, this is good. It
does not need to compensate Claimant and, very likely, had to pay less compensation
to the lignite-fired power plants since they could still operate longer.

Respondent thus achieved its aim of ending coal-fired power generation with minimal
compensation payments — but at Claimant’s expense.

b) The tender procedure does not compensate Claimant

Under the Coal Ban Law, operators of hard coal-fired power plants can only obtain a
payment for the closure of their power plants if they participate in a tender to close the
power plant even earlier than under a mandatory shutdown. This possibility is only
available for shutdowns between 2021 and 20272' (whereas the Coal Commission had
recommended to offer this possibility until 20302'%).

212 Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-Dr. 19/17342, Explan-
atory Memorandum and Draft Coal Ban Law, 24 February 2020 (excerpts), p. 146.

213 Exhibit C-0014: Final Report of the Coal Commission, January 2019, pp. 62 and 64.

214 Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August 2020 (excerpts),
Section 5(1). Also, Section 10(2) of the Coal Ban Law states that the annual tenders
started in 2020. In July 2021, section 5(1) of the Coal Ban was amended according to
which the end year of the tenders was brought forward to 2026 (instead of 2027).

215 Due to an amendment of the Coal Ban Law in July 2021, the period for the annual tenders
in the current version of the Coal Ban Law are even shortened to 2026.
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In the case at hand, this would mean that the Linen plant would have to be closed
already 8 to 14 years after the start of its operation, i.e. after only less than one fourth
to about one third of its expected 40-year minimum lifetime. It will also be shut down
well before the investment into the Liinen plant has been amortised.

The monetary incentive offered for such an even earlier shutdown are very limited. Bids
are to be made as EUR per MW of capacity to be shut down, capped at a certain
amount of EUR per MW. Moreover, this cap decreases over time.?'® For Liinen, as a
new, efficient power plant, these amounts were no incentive to shut down even earlier.

At most, the Liinen plant — having just been constructed for EUR 1.4 billion — could
have obtained EUR 123 million?'” in exchange for closing after only 8 years of opera-
tion, or 32 years prior to the end of its expected minimum lifetime. This would however
require the Linen plant is not outbid by other plants, offering a lower amount in
EUR/MW. Moreover, even in relation to the otherwise remaining 10-year lifetime?'® un-
der the Coal Ban Law, the shutdown incentive was no incentive and even less so a
compensation. Claimant’s experts from Secretariat determined that participating in the
first tender to shut down the Liinen plant would not reduce Claimant’s damages due to
the Coal Ban Law, but actually increase them by EUR 46.8 million.?'®

The economics of closing down only in 2027 are equally bad. If not outbid, at most,
Linen could obtain EUR 66 million for closing after only 14 years of operations, or
26 years prior to the end of the expected minimum lifetime. Moreover, not even for
closing four years prior to the mandatory shutdown, this amount would exceed the value
that could be generated from operating the Liinen plant over these years. Instead, it
would increase Claimant’s damages by EUR 23.1 million.?2°

216 Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August 2020 (excerpts),
8 August 2020, Section 19.

217 746 MW multiplied with a maximum bit cap of 165,000 EUR/MW results in EUR 123 mil-
lion.

218 While the tender takes place in 2020, the actual shutdown for plants participating in this
tender will only take place in 2021 and, hence, 10 years prior to the expected shutdown
under the Coal Ban Law in 2031.

219 According to Exhibit CER-0001: Secretariat Report, Table 6 at para. 6.20, the Actual

value of the Liinen plant, considering a shutdown in 2031, is | IR
Even taking into account the EUR 123 million shutdown incentive, a 10 year earlier shut-

down would make the Actual value IIIEEEEEEEEREEOEEEEEEE Claimant's share
in this value reduction would be 15.84%, i.e. IR

220 According to Exhibit CER-0001: Secretariat Report, para. 6.19, the Actual value of the

Linen plant would be | IEIYTYCrY G N (I VY- G I -
stead of IENCEECH)
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Max. incen- Initial invest- Remaining Investment
tive amounts ment costs Costs
(EUR)%*! compensated (EUR) (%)
2020 165.000 123.09 million 8.79 % 1,155 million 82,5%
2021 155.000 115.63 million 8.26 % 1,120 million 80,0%
2022 155.000 115.63 million 8.26 % 1.085 million 77,5%
2023 116.000 86.54 million 6.18 % 1.050 million 75,0%
2024 107.000  79.82 million 5.70 % 1.015 million 72,5%
2025 98.000 73.11 million 5.22 % 980 million 70,0%
2026 89.000 66.39 million 4.74 % 945 million 67,5%
2027 89.000 66.39 million 4.74 % 910 million 65,0%

The Coal Commission had already pointed out that — due to the short time since the
start of operations and, thus, to earn the investment costs — the degression of the in-
centive amounts should not apply to power plants which are less than 25 years old at
the time of their shutdown.??? Yet, this recommendation was ignored by Respondent.
However, for the Linen plant this would not have changed much. Neither 4.8% nor
8.8% would be appropriate compensation.

This uncompensated shutdown of particularly New Plants was subject to strong criti-
cism and will be illustrated in the following.

5. Respondent was repeatedly criticised for not providing compensation for
power plants put into operation after 2010

After the government had introduced the draft of the Coal Ban Law to the German
Parliament in January 2020, the failure to provide compensation for highly efficient hard
coal-fired power plants put into operation after 2010 was heavily and broadly criticised.

Invited by the parliamentary Committee on Economic Affairs and Energy, numerous
experts emphasised that the shutdown of hard coal-fired power plants without compen-
sation would result in "hardly calculable legal risks [...] up to the level of international
arbitration"#?®* and would present a “bad signal for investment security far beyond the

221 Based on a capacity of 746 MW.
222 Exhibit C-0014: Final Report of the Coal Commission, January 2019, p. 64.

223 Exhibit C-0107-DE / Exhibit C-0107-EN: Statement of Joachim Rumstadt, STEAG, 18
May 2020, p. 3.
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energy sector in Germany",??* a "massive loss of confidence"*® and a "threat to the
investment security of Germany as a business location"?28.

Strong criticism was also voiced by German municipalities. Just some years earlier, the
German government had expressly welcomed the investments by municipalities in
highly efficient coal-fired power plants and encouraged them to make further such in-
vestments (see Section C.1.3 above). This was also highlighted in the expert hearings,
which pointed out that — in response to the government’s calls — eight new hard coal-
fired power plants with a total of 6,200 MW had been constructed for about EUR 10 bil-
lion:

"Not least in response to many requests from politicians to modernize the
German power plant fleet, also and especially to reduce CO2 emissions, a
total of 8 hard coal-fired units of the latest generation with a combined net
output of 6,200 MW were put into operation in Germany between 2013 and
2015. The speech by the German Chancellor quoted above [Chancellor Dr
Angela Merkel, Speech at the laying of the cornerstone of blocks D and E of
the Westfalen power plant, 29 August 2008]%?" impressively underlines the
political support for the construction of new power plants, as do countless
other visits by high-ranking political decision-makers in connection with the
construction work. A good EUR 10 billion was invested in these units.??®

Now, particularly such recent investments were particularly harmed by the Coal Ban
Law. Therefore, the Federal Association of Municipal Umbrella Organizations (Bun-
desvereinigung der kommunalen Spitzenverbdnde) demanded that compensation
must be paid for the forced early shutdown of such new, highly efficient power plants:

“It is unacceptable that municipal property should be expropriated without
any financial compensation. Many power plants were only built a few years
ago and ensure an efficient supply of electricity and heat in towns and mu-
nicipalities. These power plants also emit less COZ2 than lignite-fired power
plants. In our view, it is therefore imperative that the Coal Commission's de-
mand to combine regulatory closures with compensation payments is also
enshrined in the law for hard coal-fired power plants. There must be no coal
ban at the expense of municipal supply structures.”??° (Emphasis added)

224 Exhibit C-0106-DE / Exhibit C-0106-EN: Statement of Dr Sebastian Bolay, Association
of German Chambers of Industry and Commerce, 19 May 2020 p. 1.

225 Exhibit C-0114-DE / Exhibit C-0114-EN: Statement of Stefan Korzell, German Trade
Union Confederation, 19 May 2020 p. 3.

226 Exhibit C-0115-DE / Exhibit C-0115-EN: Statement of Kerstin Andreae, Federal Asso-
ciation of Energy and Water Industries, 15 May 2020 p. 5.

221 Exhibit C-0013: Chancellor Dr Angela Merkel, Speech at the foundation stone ceremony
for blocks D and E of the Westfalen power plant, Bulletin of the German Federal Govern-
ment Nr. 86-1 of 29 August 2008 [EN/DE] (excerpts).

228 Exhibit C-0107-DE / Exhibit C-0107-EN: Statement of Joachim Rumstadt, STEAG, 18
May 2020, p. 3.

229 Exhibit C-0105-DE / Exhibit C-0105-EN: Statement of Detlef Raphael, Federal Associ-
ation of Municipal Umbrella Organizations, 19 May 2020, p. 2.
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Similarly, the Association of Municipal Enterprises (Verband Kommunaler Unterneh-
men, "VKU") highlighted that, for New Plants, the low incentive amounts of the tender
would not be sufficient and that such plants would not be able to earn back even their
refinancing costs:

“We are of the opinion that, as with lignite, a regulation must be found, es-
pecially for young coal-fired power plants, which leads to appropriate com-
pensation. The background to this is that the young power plants, especially
those built in 2013 or later, will not be able to earn back their refinancing
costs until the statutory reduction, i.e. until they are obliged to leave the mar-
ket. And that means that considerable losses are to be expected. We are
talking about a three-digit million amount per power plant. And in this re-
spect, we are saying that we need to find a different requlation than the one
provided for in the tender system with maximum prices and strong degres-
sion.#*® (Emphasis added)

The VKU further warned Respondent that the non-compensation of New Plants would
lead to stranded investments and prevent future investments by municipalities in the
energy sector:

“Instead, we need to ensure that agreements are reached with the operators
of hard coal-fired power plants similar to those in the lignite sector, as other-
wise not only will the companies suffer economic losses directly, but of
course also the municipalities that own them. And this in turn would have a
considerable impact on the decreasing confidence of local authorities and
municipal owners in additional investments. This would not only lead to
"stranded investments" in the area of hard coal-fired power plants, but it
would certainly also significantly reduce the willingness of municipal owners
to invest money in order to improve enerqy generation, which is also geared
towards climate policy. "' (Emphasis added)

Also the Federation of German Industries (Bundesverband der Deutschen Industrie
e.V.) criticised the government for its failure to provide for compensation by emphasis-
ing the adverse consequences for operators:

“Furthermore, the combination of potentially excessively low maximum
prices and statutory shutdowns without compensation from 2024 or 2027 will
contradict the principle of voluntariness. Operators may find themselves
forced to bid below their costs. 232

It called on Respondent that

“the opportunity costs of all plants subject to the statutory reduction, i.e. the
lost profits from theoretical continued operation measured against the

230

231

232

Exhibit C-0116-DE / Exhibit C-0116-EN: Michael Wuebbels, Protocol Nr. 19/72 of the
72nd session of the Committee on Economic Affairs and Energy, 25 May 2020, p. 25.

Exhibit C-0116-DE / Exhibit C-0116-EN: Michael Wuebbels, Protocol Nr. 19/72 of the
72nd session of the Committee on Economic Affairs and Energy, 25 May 2020, p. 25.

Exhibit C-0117-DE / Exhibit C-0117-EN: Statement of the Federation of German Indus-
tries (BDI), 22 January 2020), p. 4.

Page 69 of 163



242

243

244

Azienda Elettrica Ticinese v. Federal Republic of Germany
ICSID Case. No. ARB/23/47

Claimant’s Memorial

26 July 2024

lifetime specified by the Federal Network Agency, should be compensated,
as should the additional costs of early shutdowns."?*3

Similarly, the Association of German Chambers of Industry and Commerce (Deutscher
Industrie und Handelskammertag e.V.) concluded that especially New Plants are se-
verely affected by the low incentive amounts of the tenders and the lack of any com-
pensation mechanism:

“The principle of no compensation from 2026 for the eight blocks of the latest
generation of hard coal is particularly problematic. Successful participation
in the tenders until 2026 is unlikely due to the short lifetimes (11 to 13 years),
as the opportunity costs are higher than those of older plants.”?3#

STEAG, a non-municipal operator of coal-fired power plants, also reached the same
conclusion and emphasised that the participation in the tenders could not be consid-
ered a serious alternative for New Plants:

“Due to the shutdown path linked to lignite in accordance with Section 4(2)
of the draft bill of the Coal Ban Law, all of these units will have to be shut
down between 2030 and 2033, after just 17 to 18 years of operation on av-
erage. And in principle without compensation. Participation in tenders for
shutting down until 2026 is not an alternative due to the short lifetimes and
low maximum price limits.

A statutory shutdown of these young power plants without compensation
would put the affected municipal companies in particular, and therefore the
municipalities themselves, in financial difficulties.”?® (Emphasis added)

Respondent’s disadvantageous treatment of New Plants was also pointed out by the
Federal Association of Energy and Water Industries (Bundesverband von Energie und
Wasserwirtschaft, "BDEW"). It reminded Respondent that regulatory shutdowns man-
dated compensation and that the operators trusted that CO2 reductions would solely
be regulated by the ETS and thus ensure a smooth transition:

"If power plants are to be shut down under regulatory law, compensation
payments are required for constitutional reasons, as regulatory shutdown
represent a serious encroachment on the operators’ ownership position. In
addition, in the energy sector, the EU ETS provides a basis of trust for a
gradually dwindling right and therefore a right to a smooth transition. Com-
pliance with the constitutional requirements for the deprivation of ownership
positions is the cornerstone for maintaining investment security in Germany
and is therefore indispensible.”?¢ (Emphasis added)

233 Exhibit C-0117-DE / Exhibit C-0117-EN: Statement of the Federation of German Indus-
tries (BDI), 22 January 2020, p. 5.

234 Exhibit C-0106-DE / Exhibit C-0106-EN: Statement of Dr Sebastian Bolay, Association
of German Chambers of Industry and Commerce, 19 May 2020 pp. 1-2.

235 Exhibit C-0107-DEExhibit C-0107-EN: Statement of Joachim Rumstadt, STEAG, 18
May 2020, p. 3.

236 Exhibit C-0115-DE / Exhibit C-0115-EN: Statement of Kerstin Andreae, Federal Asso-
ciation of Energy and Water Industries, 15 May 2020 p. 8.
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The BDEW also outlined that the maximum incentive amounts of the tenders are too
low:

“Maximum prices can generally be a useful means of preventing dispropor-
tionate bids in a tender [...]. However, the maximum prices proposed in the
draft bill for power plant operators — most of which are municipal utilities —
within the framework of the tenders, would lead to considerable losses. %7

In conjunction with the non-compensation in the event of mandatory shutdowns, they
would lead to massive financial losses for municipalities:

“Furthermore, there is a risk that some of the plants — depending on the
course of the previous tenders — would even be shut down without compen-
sation. However, shutdowns without compensation are unacceptable and
call into question the voluntary nature of participation in the tender. Both the
excessively low maximum prices and the threat of statutory shutdowns
would pose a massive risk of financial difficulties for those affected — espe-
cially municipal utilities and local authorities. 3¢ (Emphasis added)

This would apply, in particular, to New Plants put into operation after 2010 at Respond-
ent’s request:

“This applies in particular to new hard coal-fired power plants under 25 years
old constructed in the 2010s at the explicit request of politicians, i.e. the most
modern and efficient hard coal-fired power plants in Germany. The total in-
vestment volume of these new plants is just under EUR 12 billion. These
plants are usually operated for at least 40 years; the companies base their
investment decisions on the specific expected useful life. However, if the
draft bill is implemented, the affected power plant operators would have less
than half of this period to cover the investment volume.”?3° (Emphasis added)

The BDEW estimated that at the time the last of these New Plants is shut down ap-
proximately a total of EUR 7.4 billion of the initial investment costs would not yet have
been recouped:

“Assuming an even return of the investments made, this means that the re-
maining value of the total initial investments for the eight young power plants
(based on an expected useful life of at least 40 years) would still amount to
EUR 9.4 billion in 2027, the year in which forced shutdowns without com-
pensation begins. This value will fall to EUR 7.4 billion by the time the last
hard coal-fired power plant is shut down in 2033.

Thereby, the linear approach is appropriate and objectively suitable because
the useful life assumed when the investment decision is made does not have
to be the same as the amortisation period for tax or commercial law pur-
poses. If a power plant were to be shut down without compensation, this

237 Exhibit C-0115-DE / Exhibit C-0115-EN: Statement of Kerstin Andreae, Federal Asso-
ciation of Energy and Water Industries, 15 May 2020, p. 10.

238 Exhibit C-0115-DE / Exhibit C-0115-EN: Statement of Kerstin Andreae, Federal Asso-
ciation of Energy and Water Industries, 15 May 2020, p. 11.

239 Exhibit C-0115-DE / Exhibit C-0115-EN: Statement of Kerstin Andreae, Federal Asso-
ciation of Energy and Water Industries, 15 May 2020, p. 10.
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would result in impairment losses or significant write-downs of the carrying
amounts still existing. 24’ (Emphasis added)

249 In order to illustrate the inadequate compensation regulation in the Coal Ban Law for
New Plants, the BDEW expressly referred to the Linen plant:

“Take the example of the Liinen hard coal-fired power plant: 28 municipal
utilities are involved in the ultra-modern plant, and a total of around EUR 1.4
billion was invested. The participating municipal utilities are threatened with
a loss in value of around EUR 800 million as a result of the early exit, which
will have a direct impact on the budgets of the municipalities behind the mu-
nicipal utilities.

A separate regulation is therefore required for these young hard coal-fired
power plants, whereby a mere exception to the degression provided for in
this draft bill is not sufficient, as the maximum price of 165,000 euros/MW
provided for is also too low for these plants and the tendering period is too
short. Instead, there must be a solution for these young power plants under
25 years of age that enables a transparent and appropriate calculation of
compensation. “?#! (Emphasis added)

250 The BDEW was not the only association that emphasised the severe impacts on New
Plants by referring to the Linen plant. The Association of German Chambers of Indus-
try and Commerce (Deutscher Industrie und Handelskammertag e.V.) equally con-
cluded:

“The law [the Coal Ban Law] establishes the principle of shutting down hard
coal-fired power plants without compensation. The Association of German
Chambers of Industry and Commerce is critical of this approach and expects
a wave of lawsuits from operators of hard coal-fired power plants. In any
case, this approach will not create legal certainty. It also results in unequal
treatment with operators of lignite-fired power plants, who will be compen-
sated for shutdown at least until 2030. Hard coal-fired power plant operators
will also lose revenue after 2030. According to an analysis by frontier eco-
nomics, the loss for the Liinen hard coal-fired power plant alone amounts to
almost EUR 600 million. If this sum is also applied to the other new hard
coal-fired power plants, the damages resulting for the operators is over EUR
4 billion. %42 (Emphasis added)

6. Despite criticism, Respondent did not consider the economic impact on
power plants put into operation after 2010

251 Although Respondent was heavily criticised for its failure to provide compensation for
New Plants during the parliamentary process, Respondent ignored this.

240 Exhibit C-0115-DE / Exhibit C-0115-EN: Statement of Kerstin Andreae, Federal Asso-
ciation of Energy and Water Industries, 15 May 2020, p. 10.

241 Exhibit C-0115-DE / Exhibit C-0115-EN: Statement of Kerstin Andreae, Federal Asso-
ciation of Energy and Water Industries, 15 May 2020, p. 10.

242 Exhibit C-0106-DE / Exhibit C-0106-EN: Statement of Dr Sebastian Bolay, Association
of German Chambers of Industry and Commerce, 19 May 2020 p. 4.
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It failed to examine the economic impact of the Coal Ban Law on New Plants, although
it acknowledged that these plants may not be amortised when mandatorily shutdown.

According to the Explanatory Memorandum, the age-based Shutdown Path foreseen
by the Coal Ban Law means that generally only fully amortised power plants will be
shut down. Nevertheless, Respondent noted that this would not be the case for New
Plants put into operation after 2010, like the Linen plant:

“The regulation technique of the age-based ranking is fundamentally consti-

tutional. As a result, only power plants that are fully amortised are expected

to be shut down. An exception may be the hard coal-fired power plants put

into operation after 2010.7%43
The difference between these two groups of power plants — the New Plants and the old
ones — is also clearly visible from the following figure showing the age of power plants
when they are expected to be shut down.?#4 |t shows that there is a group of New Plants,
which will be around 16-17 years when shut down but not receive any compensation,
and another group which has (almost) reached 40 years when shut down. As will be
shown in Section C.VL.7 below, it is overwhelmingly the latter power plants which suc-
cessfully participate in the shutdown tenders.

4.500
4.000 =
§- Linen
s 3.500
£23.000

2.500

2.000
1.500

1.000
” ‘ il
0 II- I I 2 . II - - ” ]

0 10 15 20 25 30 35 40 45 50 55 60 65 70 75 80 85 90 95 100 105
Age at expected decommissioning date (years)

Cumulative capac

o

In its Explanatory Memorandum to the Coal Ban Law, the German government merely
reasoned that, contrary to the recommendations of the Coal Commission, no compen-
sation for forced shutdowns would be required.?*s Yet, the government did not even

43 Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-Dr. 19/17342, Explan-
atory Memorandum and Draft Coal Ban Law, 24 February 2020 (excerpts), p. 87.

244 Frontier Report, Figure 3 at para. 59.

245 Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-Dr. 19/17342, Explan-
atory Memorandum and Draft Coal Ban Law, 24 February 2020 (excerpts), pp. 87-88.
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assess the economic impact on these newer power plants, alleging that it would not be
able to do so on individual plant level:

“Not directly focusing on the emission levels and degree of amortisation, but
using these criteria indirectly via the indicator of age is appropriate and thus
lawful, because the emission levels are hardly precise and the degree of
amortisation cannot be determined precisely, neither by the parliament in
the leqislative nor by a requlatory authority in the application of the law.

Because the age-based ranking represents an indicator for the degree of
amortisation, the legislator also bases a flat-rate amortisation period for
hard-coal-fired power plants. The legislator makes the structural decision on
the basis of empirical data and for objective reasons, without having to de-
termine the amortisation period for each individual case or even being able
to determine it.”?4¢ (Emphasis added)
Hence, although the government itself is aware that plants which started operations
after 2010 may not be amortised and various associations have demonstrated that the
Coal Ban Law would mean that those plants would not be able to earn back large parts
of their investment costs, the government tries to hide behind the alleged difficulty to
assess the damage on an individualised level as if this would relieve it of its duty to

provide compensation.

What is more, the only further justification offered for not providing compensation is
that, if these plants consider the shutdown incentives too low, they could operate until
their forced shutdown:

“In the opinion of the Federal Government, an exception to the degression
of the maximum price for power plants under 25 years of age is not neces-
sary. Younger power plants benefit from the age ranking in regulatory law
so that they have a longer transitional period until they are shut down, during
which they can continue to generate revenue on the electricity market. Each
operator of a power plant can decide for themselves whether it is more at-
tractive for them to participate in a tender or to continue operating the
plant. %7

This statement demonstrates that the government chose to completely close its eyes
and to ignore the economic situation of these New Plants. As highlighted by the asso-

ciations, a forced shut down after less than half of the expected lifetime without a pos-
sibility to even earn back the financing costs, requires compensation.

Respondent’s failure to consider the severe financial impacts on New Plants also be-
comes evident in the considered regulatory alternatives to reduce and end coal-fired
power generation in the Explanatory Memorandum. Inter alia, Respondent compared

246 Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-Dr. 19/17342, Explan-
atory Memorandum and Draft Coal Ban Law, 24 February 2020 (excerpts), p. 87.

247 Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-Dr. 19/17342, Explan-
atory Memorandum and Draft Coal Ban Law, 24 February 2020 (excerpts), Exhibit C-
0019-DE / Exhibit C-0019-DE: Statement of the Bundesrat and counter-statement of the
Federal Government on the Coal Ban Draft, 8 April 2020, p. 27.
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the risks of implementing the coal ban through mandatory shutdowns from the begin-
ning without a tender mechanism with the option of a tender mechanism until 2027 with
subsequent mandatory shutdowns. In the end, it opted for the latter option because the
first option “would be accompanied by greater interference in the rights of plant opera-
tors”. 248

However, from the perspective of New Plants both options are equally restrictive since
the tenders are too low to be considered an economical option. Again, the government
did not take into account that New Plants would not be amortised when patrticipating in
the tenders.

Also after Respondent had introduced the draft to the Coal Ban Law to the German
Parliament, it did not significantly amend the situation for New Plants during the parlia-
mentary process. Besides minor amendments, 2#° all that was included shortly before
the German Parliament adopted the Coal Ban Law in July 2020, was section 54(2) of
the Coal Ban Law.

Section 54(2) of the Coal Ban Law is a last minute fig leaf trying to camouflage the
gaping hole in the law relating to the lack of compensation for the hard coal-fired power
plants put into operation after 1 January 2010. All it does is to oblige the government
to reevaluate the situation of these plants on 15 August of 2022, 2026, and 2029. More-
over, the provision is completely open and unspecific. It does not specify under which
circumstances how much compensation would be offered when.

However, Section 54(2) is a non-starter in the literal sense. Also almost two years after
the first re-evaluation date, no such assessment has actually taken place. Since then,
Respondent has been hiding behind flimsy excuses as to why the report has not yet
been finalised and published. In August 2022, the government only published a prelim-
inary status report. It announced that a finalisation of the report would have proved to
be too difficult.?%® Instead, it unilaterally postponed the publication without any legisla-
tive approval until the beginning of 2023.25' However, Respondent did not meet that

248 Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-Dr. 19/17342, Explan-
atory Memorandum and Draft Coal Ban Law, 24 February 2020 (excerpts), p. 86.

249 Compared to the draft introduced to the German Parliament in January 2020, the Coal
Ban Law extended the period of the annual tenders from 2026 to 2027 and regulated that
mandatory shutdowns shall be take place from 2031 on (instead of 2027). Both amend-
ments were taken back in July 2021. Additionally, the maximum prices per MW of the
tender mechanism were increased in 2024 (from EUR 87.000 to EUR 107.000), 2025
(from EUR 65.000 to EUR 98.000) and 2026 (from EUR 49.000 to EUR 89.000).

250 Exhibit C-0118-DE / Exhibit C-0118-EN: Interim Report to Section 54(2) of the Coal Ban
Law, August 2022, p. 3.

251 Exhibit C-0118-DE / Exhibit C-0118-EN: Interim Report to Section 54(2) of the Coal Ban
Law, August 2022, p. 3.
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deadline either. Instead, Respondent again reiterated in December 2023 that the eval-
uation report would be still in progress.2°2

What is more, despite polite assurances to the contrary, the current government has
already proclaimed that it will not make provisions for any additional compensation.

Still before the first evaluation report was due, TKL emphasised in its letter to the Min-
istry for Economic Affairs and Energy of 18 June 2021 the severe financial impacts of
the Coal Ban Law and its lack of compensation on Liinen as a New Plants and on its
shareholders.?®? In its response letter of September 2021, the Ministry acknowledged
the concerns of TKL and confirmed that “these aspects are of great importance with
regard to the evaluation” report under section 54(2) of the Coal Ban Law.?%

However, only two month later, and half a year before the first evaluation report was
due, Respondent made clear that, as a matter of principle, it will not provide any com-
pensation. In the coalition agreement from December 2021, the new German govern-
ment excluded from the outset any additional compensation schemes for power plants.
While the new government even proclaimed to accelerate the exit from coal-fired power
generation, if possible, not only to 2035 (as provided for in the Coal Ban Law as a
possibility) but even to 2030, it also explicitly announced

“not to pay any additional compensation to companies as part of the coal
ban in addition to the benefits already promised to municipalities under the
Law.”?5%% (Emphasis added)

Respondent’s unwillingness to provide for compensation for New Plants becomes also
apparent in light of the fact that Respondent did not show any reaction when Claimant
requested for an amicable settlement pursuant to Article 26 of the ECT with its Notice
of Dispute of November 2022.

7. Shutdown incentives are ineffective and increase financial inequality be-
tween old and new power plants to the detriment of the latter

As already set out above, the shutdown incentives are primarily aimed at incentivising
old, polluting power plants to shut down early. This aim is clearly reflected in the

252 Exhibit C-0119-DE / Exhibit C-0119-EN: Parliamentary Paper BT-Dr. 20/9662, Written
questions with the answers by the Federal government reqgarding the evaluation report
on Section 54(2) Coal Ban Law, 8 December 2023, p. 21.

253 Exhibit C-0087-DE / Exhibit C-0087-EN: Letter by TKL to the Federal Minister of Eco-
nomics and Technology Peter Altmaier, 18 June 2021, pp. 13-14.

254 Exhibit C-0120-DE / Exhibit C-0120-EN: Letter of the Ministry of Economic Affairs and
Energy to TKL, 16 September 2021, p. 3.

255 Exhibit C-0099-DE / Exhibit C-0099-EN: Coalition Agreement between SPD, Blindnis
90 / Die Grunen and FDP, “Dare More Progress”. 7 December 2021, p. 59.
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Explanatory Memorandum and the Coal Ban Law itself. Namely, according to Section
14(1) of the Coal Ban Law, where a tender is oversubscribed, the bid is not awarded
simply based on the price but on the lowest price in relation to the average annual CO2
emissions over the last three years. Hence, power plants with high emissions are more
likely to be awarded a bid than clean and highly efficient power plants.

This intention is confirmed by the Explanatory Memorandum:

“In the case of oversubscription of a tender, the bids will be accepted in the
order for which the highest emission savings for the offered price are con-
sidered first (modified price bidding). This is based on the certified historical
emissions level. This reduces the total costs of the measure and takes into
account the greenhouse gas emissions saved.” 26

The objective to attract particularly old and more polluting power plants is later reiter-
ated again:

“In the case of identical bids, bids of operators of hard coal-fired plants with
a high carbon dioxide emission will be accepted first through this method.
This is a cost effective way of avoiding carbon dioxide emissions. The favor-
able emission saving option is given priority by setting the bid and emission
saving in relation to each other and basing the acceptance of the bid on this
index number.”%7

As also already explained, it is Respondent’s own understanding that the old, polluting
power plants are generally already amortised by the time they would be mandatorily
shut down. It is also Respondent’s own understanding that new power plants will not
be amortised yet. Hence, by preferably granting the shutdown incentives to old, pollut-
ing plants, Respondent improves the financial situation of already amortised plants
even further while it fails to offer compensation to new, highly efficient power plants
which are not yet amortised.

The results of the tender process confirm this unfair and ineffective outcome. Shutdown
incentives are mainly paid to plants which, due to their age, were due to shut down
soon in any event. About one quarter of the plants which received a shutdown incentive
were already over 50 years old when closing down. Also, about half the plants received
a shutdown incentive for closing down in the same year or even later than Respondent
had opted to close them down based purely on the age-based Shutdown Path:

256 Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-Dr. 19/17342, Explan-
atory Memorandum and Draft Coal Ban Law, 24 February 2020 (excerpts), p. 83.

257 Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-Dr. 19/17342, Explan-
atory Memorandum and Draft Coal Ban Law, 24 February 2020 (excerpts), p. 123.
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Power Plant Capacity Start_ of Shutdown Shutd_own

(MW) Operation%8 Path25° Incentive?®©
Deuben 67 09 Oct 1936 | 31 Dec 2022 | 31 Dec 2021
Warburg 5 01 Sep 1954 | 31 Dec 2022 | 31 Dec 2021
H’;‘é‘{msstra&e 8 05 Apr 1957 | 31 Dec 2022 | 31 Dec 2022
Brottewitz 4 07 Oct 1957 | 31 Dec 2022 | 31 Dec 2021
Schoéneweide 10 04 Feb 1964 | 31 Dec 2022 | 01 Apr 2026
Farge 350 01 Jan 1969 | 31 Dec 2022 | 31 Dec 2022
Scholven C 345 01 Jan 1969 | 31 Dec 2022 | 31 Dec 2022
Euskirchen 14 30 Sep 1970 | 31 Dec 2022 01 Jul 2023
Kraftwerk | 225 03 Feb 1971 | 31 Dec 2022 | 31 Dec 2022
Wessling 2 26 26 Nov 1972 | 31 Dec 2022 01 Jul 2024
Gesami-Sammelsahienen-i | g7 09 Aug 1978 | 31 Dec 2022 | 31 Dec 2022
Mehrum 3 690 01 Jun 1979 | 31 Dec 2022 | 31 Dec 2021
Anlage 80 36 22 Nov 1979 | 31 Dec 2022 | 31 Dec 2022
KW Hafen 6 303 01 Dec 1979 | 31 Dec 2022 | 31 Dec 2021
Bergkamen A 717 07 Jul 1981 31 Dec 2022 | 31 Dec 2022
Vélklingen 179 15 Aug 1982 | 31 Dec 2022 | 31 Dec 2022
Kohleblock HKW 51 20 Dec 1983 | 31 Dec 2022 | 31 Dec 2021
Zolling 5 472 01 Jan 1985 | 31 Dec 2022 | 01 Apr 2025
Ibbenbuhren 794 19Jun 1985 | 31 Dec 2022 | 31 Dec 2021
RDK 7 517 21 Jun 1985 | 31 Dec 2022 01 Jul 2024
Ochsenfurt 16 08 Arp 1986 | 01 Jul 2023 01 Jul 2024
Heyden 875 01 Jan 1987 | 01 Jul 2023 31 Dec 2021
Oberkirch 19 26 May 1987 | 01 Jul 2024 01 Apr 2026
Walsum 9 370 01 Jun 1988 | 01 Jul 2024 31 Dec 2021
GKH 1 136 26 Jan 1989 | 01 Jul 2024 01 Apr 2026
Volklingen HKW 211 30 Nov 1989 | 01 Apr2025 | 31 Dec 2022
Venator 1 19 20 Mar 1990 | 01 Apr 2025 31 Dec 2022
KWK Kohlekessel 3 25 Sep 1990 | 01 Apr 2025 01 Apr 2026
Egﬁé lggglgceampfsamme" 37 10 Oct 1991 | 01 Apr2025 | 01 Apr 2026
Staudinger 5 510 01 Jan 1992 | 01 Apr 2025 01 Jul 2023

258 Exhibit C-0112-DE / EN: Federal Network Agency, Power Plant List, 1 April 2020.

259 Exhibit FE-0005 to the Exhibit CER-0002: Frontier Report

260 Exhibit C-0121-DE / Exhibit C-0121-EN: Federal Network Agency, Overview of all Ac-
cepted Tenders, available at https://www.bundesnetzagentur.de/DE/Fachthemen/Elektri-
zitaetundGas/Kohleausstieg/BeendeteAusschreibungen/start.html, (last accessed on 22

July 2024).
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Kénnern 1 8 15 Aug 1993 | 01 Apr 2027 01 Jul 2023
Kénnern 2 20 28 Sep 1993 | 01 Apr 2027 01 Jul 2024
DSA 8 435 05 Apr 1993 | 01 Apr 2027 01 Jul 2024
Jilich 23 18 Apr 2005 | 01 Apr 2031 31 Dec 2021
K06 14 02 Aug 2010 | 01 Apr 2031 31 Dec 2022
Merkenich 6 75 16 Dec 2010 | 01 Apr 2031 01 Apr 2026
Greiz 1 23 Mar 2011 | 01 Apr 2031 01 Jul 2024
Westfalen 763 02 Jul 2014 | 01 Apr 2031 31 Dec 2021
Moorburg B 800 28 Feb 2015 | 01 Apr 2032 31 Dec 2021
Moorburg A 800 31 Aug 2015 | 01 Apr 2033 31 Dec 2021

These results also confirm that the shutdown incentives are indeed not attractive for
new, highly efficient power plants. Merely three new hard coal-fired power plants (West-
falen and Moorburg A & B) were closed down based on the tender mechanism. This
decision must however be seen in the context of the overall strategy of the operating
companies (RWE and Vattenfall) to become carbon neutral rather than as an econom-
ically driven decision. For example, Vattenfall has pledged to reduce 77% of its green-
house gas emissions (including those related to the sale of electricity) compared to
2017 by 2030 which it aims to achieve by “rapidly phasing-out use of fossil fuels to
generate electricity”.2®' Moreover, Vattenfall stated that its participation with Moorburg
A and B in the tender mechanism was part of the company’s strategy to enable a life
without fossil fuels within a generation.?2 Similarly, RWE highlights that the shutting
down of its hard coal-fired power plants in Germany was a concrete measure in its
pursuance of its “net zero” strategy.6?

However, the low incentive amounts of the tender are not the only treatment that is
detrimental to New Plants, not yet amortised coal-fired power plants. As demonstrated
in the following, the non-separate and dependent Shutdown Paths of lignite and hard
coal capacities disadvantage the operators of coal-fired power plants and contradict
the Coal Ban Law’s objective to reduce emissions.

261 Exhibit C-0122-DE / Exhibit C-0122-EN: Vattenfall, CO2 roadmap, available at:
https://group.vattenfall.com/what-we-do/roadmap-to-fossil-freedom/co2-roadmap/, (last
accessed on 24 July 2024).

262 Exhibit C-0123-DE / Exhibit C-0123-EN: Der Spiegel, State pays 317 million euros for
shutting down coal-fired power plants, 1 December 2020.

263 Exhibit C-0124-DE / Exhibit C-0124-EN: RWE, Climate Protection, available at:
https://www.rwe.com/en/responsibility-and-sustainability/environmental-protection/cli-
mate-protection/, (last accessed on 24 July 2024), Exhibit C-0125-DE / Exhibit C-0125-
EN: RWE Generation SE, End of an era: RWE hard coal-fired power plants in Hamm and
Ibbenbliren finally go offline, 8 July 2021, available at https://www.rwe.com/presse/rwe-
generation/2021-07-08-ende-einer-aera/, (last accessed on 8 May 2024).

Page 79 of 163



275

276

277

278

Azienda Elettrica Ticinese v. Federal Republic of Germany
ICSID Case. No. ARB/23/47

Claimant’s Memorial

26 July 2024

VII. The Coal Ban Law destroys the value of Claimant’s investment

The Coal Ban Law had a devastating impact on Claimant’s investment, as it destroyed
the value of the Liinen plant.

As described above, due to its vintage and high efficiency, the Liinen plant was dis-
criminatorily punished by the shutdown tender mechanism adopted under the Coal Ban
Law and mandated to shut down in 2031 without any compensation.

After the draft Coal Ban Law was announced in 30 January 2020, the Linen plant lost
100% of its value. This corresponds to an overall loss of value of Claimant’s investment,
as a shareholder of 15.84 % of TKL'’s shares, estimated to amount to
I (including interest until the date of this Memorial) compared to the value of the
investment before the Coal Ban Law.

This will be set out further below in Section F.
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D. THE TRIBUNAL HAS JURISDICTION

The Arbitral Tribunal has jurisdiction. Its jurisdiction is derived from Article 25(1) of the
ICSID Convention. This article reads:

“The jurisdiction of the Centre shall extend to any legal dispute arising di-
rectly out of an investment, between a Contracting State (or any constituent
subdivision or agency of a Contracting State designated to the Centre by
that State) and a national of another Contracting State, which the parties to
the dispute consent in writing to submit to the Centre. When the parties have
given their consent, no party may withdraw its consent unilaterally.” (Empha-
sis added)

These conditions are met. This is a legal dispute (l.), which arises directly out of Claim-
ant’s investment (ll.). It also is a dispute between a Contracting State and a national of
another Contracting State (lll.) and the parties have consented in writing to submit it to
ICSID arbitration (IV.).

L. This is a legal dispute

The dispute submitted to the Arbitral Tribunal is a legal dispute. There is disagreement
between Claimant and Germany about whether Germany breached its obligations to-
wards Claimant under the ECT and is obliged to pay compensation for losses incurred
as a consequence of Germany’s breaches of the ECT. Such disagreement does not
require explicit contradictory positions. It is sufficient that the investor asserts a claim
and the State does not respond to it, thus implicitly rejecting it.264

Claimant informed Germany about the dispute under the ECT by letter dated 1 Novem-
ber 2022 and, in this context, requested negotiations for an amicable settlement (see
Exhibit C-0015). Germany did not respond. On 11 January 2023, Claimant sent a re-
minder letter to Respondent (see Exhibit C-0017). Again, Germany did not respond.
When Claimant sent the Request for Arbitration, Germany did not suddenly initiate ar-
bitration. It is evident that Germany was unwilling to discuss an amicable settlement,
and the requirement under Article 26(1) of the ECT is fulfilled.

ll. The dispute arises directly out of Claimant’s investments

This dispute arises directly out of Claimant’s investments. AET owns and controls
15.84 % of the shares in TKL, the owner of the Linen plant.

This is an investment under Article 25(1) of the ICSID Convention. The ICSID Conven-
tion itself does not provide a codified definition of the term “investment”. It should be

264 Exhibit CLA-0006: Schill et al (eds.), Schreuer’'s Commentary on the ICSID Convention,
Vol. | Third Ed. Cambridge University Press, 2022, Article 25 para. 72.
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undisputed, however, that an investment into a locally incorporated company such as
TKL is an investment under Article 25 of the ICSID Convention.

Claimant’s participation in the Liinen plant in 2008 would even fulfil the ‘Salini’-criteria?%®
sometimes invoked by respondent states. By participating in TKL, AET made a signifi-
cant financial contribution of EUR 23.433.611,40 and took on an entrepreneurial risk to
support a state-of-the-art power plant. The approval process for the Linen coal power
plant demonstrated that its construction and operation served a public interest (see
above, Section C.1.4), extending its impact beyond mere economic interests. The au-
thorities underlined the great importance of new hard coal-fired power plants with re-
gard to climate protection, and concluded in the Advance Decision from 2013 that

“new highly efficient power plants are of overriding public interest in order to
fulfil the objectives of Section 1(1) EnWG to secure the supply of electricity
fo the general public while at the same time safequarding the constitutional
interest of climate protection.”%¢ (Emphasis added)

The legal dispute also directly arises from these investments. The Coal Ban Law im-
pairs the operating lifetime of the Linen power plant and thus of AET's investments in
Germany as a whole. The Coal Ban Law rendered the AET’s shares in TKL worthless,
as the operation of the Linen plant is TKL's sole business activity and the purpose of
TKL's establishment.

lll. The dispute is between a Contracting State and a national of another Con-
tracting State

Both the Respondent, Germany, and the home country of the Claimant, Switzerland,
are Contracting States of the ICSID Convention.2¢7

The Claimant is a legal entity established under Swiss law and therefore qualifies as a
“national of another Contracting State” than Germany within the meaning of Article
25(2)(b) of the ICSID Convention.

The fact that AET is a public law entity does not preclude this qualification. The clear
wording, the legislative history of the Convention, and the established jurisprudence do
not exclude the application in such a case. It is widely recognized that Article 25 of the

265 Exhibit CLA-0007: Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco,
ICSID Case No. ARB/00/4, Decision on Jurisdiction, 23 July 2001, para 52 ff.

266 Exhibit C-0030-DE / Exhibit C-0030-EN: District Government of Arnsberg, 2073 Ad-
vance Decision (Vorbescheid), 20 November 2013, (excerpts), page 289.

267 Germany signed the ICSID Convention on January 27, 1966, and ratified it on April 18,
1969. The Convention has been in force for Germany since May 18, 1969. Switzerland
signed the ICSID Convention on September 22, 1967, and ratified it on May 15, 1968.
The Convention has been in force for Switzerland since June 14, 1968.See Exhibit CLA-
0003: List of Contracting States to the ICSID Convention as of 25 October 2022.
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ICSID Convention is not limited to privately-owned companies.?®® AET neither acts as
a representative of the Swiss Government nor does it fulfil public functions with the
investment or this arbitration.

IV. The parties have consented in writing to ICSID arbitration
The Parties have consented in writing to submit this dispute to the Centre.

Germany’s written consent to arbitrate is contained in Article 26(3)(a) of the ECT. Ger-
many consented that disputes under Article 26(1) of the ECT, between an Investor of
a Contracting Party and itself, which relate to an Investment of the former in the Area
of Germany, and concern an alleged breach of its obligations under Part Il of the ECT,
could be submitted to ICSID arbitration.

These preconditions are fulfilled. Claimant submitted its own consent to submit this
dispute to ICSID Arbitration, with letter of 2 November 2022 (“Notice of Dispute”)?%°
(see Request of Arbitration, para 81). By submitting its Request of 29 September 2023
Claimant reaffirmed its consent for this dispute to be submitted to ICSID arbitration.

Claimant’s consent matched Respondent’s consent.

AET is a company registered under the laws of Switzerland and thus an Investor of a
Contracting Party.27

Germany was a Contracting Party to the ECT until 19 December 2023, when its with-
drawal notification of November 2022 became effective. Due to the “Sunset Clause”
stipulated in Article 47(3) of the ECT, the provisions of the ECT bind a Contracting State
for 20 years after its withdrawal for investments made before the withdrawal. This
clearly applies in this case, as AET's investment was made in 2008 through its partici-
pation in the construction and operation of TKL, thus the ECT continues to bind Ger-
many.

The dispute concerns an Investment of AET within the meaning of Article 1(6) of the
ECT. Its participation in TKL constitutes

(b) a company or business enterprise, or shares, stock, or other forms of
equity participation in a company or business enterprise, and bonds and
other debt of a company or business enterprise;

268 Exhibit CLA-0006: Schill et al (eds.), Schreuer's Commentary on the ICSID Convention,
Vol. | Third Ed. Cambridge University Press, 2022, Article 25 para. 574-588.

269 Exhibit C-0015: Notice of Dispute of 1 November 2022, incl. Power of Attorney and Proof
of Delivery on 2 November 2022.

270 Exhibit CLA-0005: Contracting Parties and Signatories of the Energy Charter Treaty.
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Rule 66(f)

The conclusion of the ), with a term of |[FERGY and subsequent renewal options?™!,
made possible by AET's investment in the Linen coal power plant,

IR, thus constitutes

(c) claims to money and claims to performance pursuant to contract having
an economic value and associated with an Investment;

and thus also an investment under Article 1(6) of the ECT. As the share in TKL,
EHEGand the power plant slice form an indivisible economic operation, they jointly con-
stitute the Investment under Article 1(6) ECT.

Lastly, the dispute concerns Germany's breaches of its obligations and standards set
forth in Part 11l of the ECT, namely:
e Breach of the prohibition of Expropriation, Article 13 of the ECT

¢ The failure to uphold commitments to investors (breach of Umbrella Clause), Ar-
ticle 10(1) ECT

¢ Breach of the guarantee of Fair and Equitable Treatment (FET), Article 10(1) of
the ECT

e Breach of the guarantee of Full Protection and Security, Article 10(1) of the ECT
e Breach of the prohibition of Unreasonable Treatment, Article 10(1) of the ECT
e Breach of the principle of Non-Discrimination, Article 10(1) of the ECT.

Pursuant to Article 26(5)(a)(i) of the ECT, Germany’s consent and Claimant’s written
consent together satisfy the requirement for “written consent” under Article 25 of the
ICSID Convention.

The specific allegation of Germany's breach of its obligations under the ECT is de-
scribed in Section E (Germany breached the ECT).

271
Rule 66(1)
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E. GERMANY BREACHED THE ECT
l. Introduction

Article 42(1) of the ICSID Convention provides that “[t]he Tribunal shall decide a dispute
in accordance with such rules of law as may be agreed by the parties [...]". In this case,
the rules of law chosen by the Parties are set out in the ECT.

According to Article 26(6) of the ECT, the Arbitral Tribunal “shall decide the issues in
dispute in accordance with this Treaty and applicable rules and principles of interna-
tional law.” Thus, the rules of law applicable to the present dispute are the substantive
provisions of the ECT as well as applicable rules and principles of public international
law.

The Energy Charter Treaty is a unique investment treaty tailor-made for the Energy
Sector. It puts a considerable emphasis on stability for long-term energy investments.
Even measures necessary to protect human life or health do not release a Contracting
Party from state responsibility incurred under Part Il of the ECT (see further section
IL.).

Germany has breached Articles 13 and 10(1) of the ECT.

Article 13 of the ECT prohibits direct and indirect expropriation except where such ex-
propriation is (a) for a purpose which is in the public interest (b) not discriminatory (c)
carried out under due process of law and (d) accompanied by the payment of prompt,
adequate and effective compensation. By adopting the Coal Ban Law, Germany:

- Made the irrevocable permits for the operation of Liinen subject to revocation;

- Set out a Shutdown Order which will lead to a shutdown of Liinen before Claimant
— as a partner of TKL — will have earned a return on its investment;

- Intentionally decided not to compensate new power plants such as TKL (and
thereby indirectly its partners like Claimant) for the losses incurred by that prem-
ature shutdown;

- And thereby discriminated against the Lunen Plant and its owners, since lignite
power plants (which have the highest CO2-emissions) were compensated.

Germany’s actions amount to an expropriation under the ECT. Prompt, adequate and
effective compensation was neither offered nor paid. The expropriation was thus un-
lawful (see further Section lll.).
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Article 10(1) of the ECT sets out the standards of treatment that must be accorded to a
foreign investment by a host state, including the obligations to: (i) observe any obliga-
tions entered into with a foreign investor, (ii) accord at all times fair and equitable treat-
ment, (iii) refrain from unreasonable and discriminatory measures, and (iv) offer most
constant protection and security.

The violation of only one of these standards of protection is sufficient to establish a
breach of the ECT. Germany has breached several standards in this case. In summary,
Germany has breached Article 10(1) of the ECT by:

failing to comply with its obligations towards Claimant's investment, i.e. TKL, un-
der the permits issued for the construction and operation of the Liinen plant;

failing to treat Claimant and its investments fairly and equitably by:

o fundamentally changing the legal framework which was the basis for Claim-
ant’s investment. Until shortly before the Coal Ban Law, Germany had empha-
sised that the European Emissions Trading System (ETS) would be its method
of choice to reduce CO2 emissions. The Coal Ban Law fundamentally deviates
from that, as a coal-fired power plant will not be allowed to operate even if it
has sufficient emission allowances (see further in Section E.V.2);

o Harming Claimant — as a shareholder of TKL — unnecessarily and dispropor-
tionately by refusing to grant compensation to New Plants (see further in Sec-
tion E.V.3);

violating its obligation to provide Claimant the most constant protection and se-
curity by not ensuring legal security for Claimant and its investments (see further
in Section E.VI); and by

treating Claimant differently from its competitors without any justifiable reason
and impairing Claimant’s investments by unreasonable and discriminatory
measures (see further in Section E.VII).

The ECT is a unique treaty requiring Contracting Parties to provide stable
investment conditions

The ECT is not a standard investment treaty. It has been tailor-made to promote long-
term cooperation in the Energy Sector. That is confirmed in the Final Act of the Euro-
pean Energy Charter Conference (by which the ECT was adopted):

“The representatives underline that the provisions of the Treaty have been
agreed upon bearing in mind the specific nature of the Treaty aiming at a
leqal framework to promote long-term cooperation in a particular sector and
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as a result cannot be construed to constitute a precedent in the context of
other international negotiations.”?”? (Emphasis added)

It is also outlined in the ECT’s purpose, which is found in Article 2 of the ECT:

“This Treaty established a legal framework in order to promote long-term

cooperation in the energy field, based on complementarities and mutual ben-

efits, in accordance with the objectives and principles of the Charter.”
The “Charter” refers to the 1991 European Energy Charter which formed the political
basis for the ECT. It already emphasised the Contracting Parties’ focus on the creation
of stable investment conditions to ensure long-term cooperation in the energy sector:

“In order to promote the international flow of investments, the signatories will
at national level provide for a stable, transparent legal framework for foreign
investments, in conformity with the relevant international laws and rules on
investment and trade.”?"3

The ECT'’s focus on stability is not only apparent in its Article 2 and the European En-
ergy Charter, but also in one of its key substantive provision on investment protection.
Unlike many other investment treaties, Article 10(1)(1) of the ECT establishes a specific
obligation to provide stable investment conditions for investors:

“Each Contracting Party shall, in accordance with the provisions of this
Treaty, encourage and create stable, equitable, favourable and transparent
conditions for Investors of other Contracting Parties to make Investments in
its Area.” (Emphasis added)

Article 10(1) of the ECT aims to address foreign investors’ concerns with respect of the
energy sector’s special circumstances. In this sector, investments are often scheduled
for decades and cannot be easily removed from the host country. Therefore, investors
are tied to the host country and exposed to unexpected changes in the legal framework
that may adversely affect their investment.

The Encavis v. Italy tribunal summarised this as follows:

“In a highly regulated sector such as energy, legal security and regulatory
stability are permanent concerns for investors. Depending on the energy
source, the energy sector may require investors to make long-term capital
commitments, which are sunk into fixed assets that cannot be removed from
the host State.

Once an investor makes an investment into a national energy sector, relying
on the legal and regulatory framework at the date of investment for its financ-
ing and economic feasibility analysis, it is vulnerable to regulatory change
going forward. The purpose of Art. 10(1) of the ECT is to assuage investors’
fears: the Contracting States undertake to promote a “stable” legal frame-
work commensurate with the relevant energy sector or source. This is why

212 Exhibit CLA-0002: Energy Charter Treaty, Understanding 1, p. 37.

213 Exhibit CLA-0002: Energy Charter Treaty, p. 18, European Energy Charter, title 2, sec-
tion 4; see also Exhibit CLA-0008: Silver Ridge Power BV v. Italian Republic, ICSID
Case No. ARB/15/37, Award of 26 February 2021, para. 399.
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the ECT places greater emphasis on stable conditions for investments than
other treaties.”?"* (Emphasis added)

This emphasis on stability is also reflected in Article 24 of the ECT, which regulates
exceptions to the Contracting Parties’ obligations. Article 24(2)(b) of the ECT stipulates
that measures “necessary to protect human, animal or plant life or health” do not justify
a breach of the obligations under Part Il of the ECT:

“(2) The provisions of this Treaty other than

[..]

(b) with respect to subparagraph (i), Part Il of the Treaty shall not preclude
any Contracting Party from adopting or enforcing any measure

(i) necessary to protect human, animal or plant life or health,” (Emphasis

added)
It means that a Contracting State cannot escape its liability to pay compensation for
breach of an obligation under Part Il of the ECT by arguing that the measure adopted
was necessary to protect the environment or human life or health. Even if that was the
case, the measure can still be in breach of Part lll of the ECT. This exception from an
exception is highly unusual and evidences the particular protection enjoyed by inves-
tors under the ECT. It is precisely what the parties intended and reflects a compromise
of the Contracting Parties found during the ECT’s drafting process.?”®

The Energy Charter Treaty created a special regime for energy investments and em-
phasises the importance of stable legal frameworks. Both Article 10(1) ECT and Article
24 ECT are evidence of that purpose which needs to be taken into consideration when
interpreting the ECT pursuant to Article 31(1) of the VCLT.

lll. Respondent breached Article 13 of the ECT by indirectly expropriating
Claimant’s investments without compensation

By adopting the Coal Ban Law, Respondent has expropriated Claimant’s investments
in the Linen plant in breach of Article 13 of the ECT.

274 Exhibit CLA-0009: Encavis AG and others v. ltalian Republic. ICSID Case No.
ARB/20/39, Award, 11 March 2024, para. 651; see also: Exhibit CLA-0010: R. Dolzer,
Fair and Equitable Treatment: Today’s Contours, 12 Santa Clara Journal of International
Law 7 (2014), p. 23; Exhibit CLA-0011: PV Investors v. Kingdom of Spain, PCA Case
No. 2012-14, Final Award, 28 February 2020, para. 566; Exhibit CLA-0012: L SG Building
Solutions GmbH et al v. Romania, ICSID Case No. ARB/18/19, Decision on Jurisdiction,
Liablitiy and Principles of Reparation, 11 July 2022, para. 1014.

275 Exhibit CLA-0013: C. Bamberger, ‘An Overview of the Energy Charter in: T. Walde (ed.),
The Enerqy Charter Treaty: An East-West Gateway for Investment & Trade, (Kluwer Law
International 1996), p. 22.
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The protection against uncompensated expropriation is among the fundamental rights
the ECT grants to foreign investors with regard to their investment in the host country.?7®

Article 13(1) of the ECT provides a guarantee that:

“Investments of Investors of a Contracting Party in the Area of any other
Contracting Party shall not be nationalized, expropriated or subjected to a
measure or measures having effect equivalent to nationalization or expro-
priation (hereinafter referred to as “Expropriation”) except where such Ex-
propriation is:

(a) for a purpose which is in the public interest;

(b) not discriminatory;

(c) carried out under due process of law; and

(d) accompanied by the payment of prompt, adequate and effective com-

pensation.”
In the following, we will demonstrate that: Respondent’s Coal Ban Law amounts to in-
direct expropriation of Claimant’s investments (1); and Respondent’s expropriation was
unlawful as it was discriminatory and not accompanied by any sort of compensation (2).

1. The Coal Ban Law amounts to an indirect expropriation of Claimant’s in-
vestment

Article 13 (1) ECT protects investors not only against direct, but also indirect expro-
priation, described as “a measure or measures having effect equivalent to nationaliza-
tion or expropriation”.

Tribunals and academic commentators agree that indirect expropriation exists where a
state conduct that ‘affects the property rights’ to such an extent that these rights are
‘rendered useless’, and the investor is ‘substantially’ deprived of the economic value of
the investment, or the use or enjoyment of its benefits.?’” The tribunal in Charanne and
Construction Investments v. Spain summarized this as follows:

“461. The Arbitral Tribunal shares the position adopted by several arbitral
tribunals that standard of indirect expropriation under international law im-
plies a substantial effect on the property rights of the investor. Such an effect
can materialize in the case of an effective deprivation of all or part of the

276 Exhibit CLA-0014: Reinisch A. and Schreuer C. International Protection of In-
vestments: The Substantive Standards. (Cambridge University Press 2020). p. 5,
paras. 1-5; and Exhibit CLA-0015: Energy Charter Secretariat, Expropriation Re-
gime under the ECT, 2012, p. 6.

211 Exhibit CLA-0016: Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No.
ARB/03/24, Award, 27 August 2008, paras. 191-193.
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assets constituting the investment, or a loss of value that could be equal by

its magnitude to a deprivation of the investment.”?’® (Emphasis added)
Any determination whether a measure amounts to indirect expropriation will thus nec-
essarily depend on an analysis of the measure itself, its effects as well as the fact and
specific circumstances of each case. The decisive element under Article 13 ECT is
however not the nature or intent behind the State conduct or measures taken, but rather
the effect of such measures as expressly indicated in its wording “measures having
effect equivalent to nationalization or expropriation”, an approach known as ‘sole ef-
fects’ approach.

The public interest aim of the measure is only one of the four preconditions for a lawful
expropriation, but does not exempt any measures from being considered expropriatory.
In that regard, Christoph Schreuer notes in relation to Art. 13 ECT:

“It follows from provisions such as this one that the fact that a measure is in
the public interest and non-discriminatory cannot be the answer to the ques-
tion whether an expropriation has occurred. An expropriation may take place
under perfectly legitimate circumstances. Arbitrariness, bad faith, lack of pro-
portionality and other improprieties are not constitutive elements of expro-
priation. Their absence does not mean that an expropriation could not have
taken place.”?® (Emphasis added)

Under the ECT, there is no blanket exception for regulatory measures, neither for reg-
ulatory measures in general nor for environmental measures in particular. In fact, as
seen above (see Section E.Il, para. 311), the ECT in Article 24 explicitly provides for
the contrary: measures designed to protect life and health of humans or animals can
still amount to be breach of Part Ill of the ECT. Climate change measures are exactly
that: measures with the purpose to protect life and health of humans and animals. Given
this clear provision, it is not possible to interpret the ECT contra legem to argue that
climate change measures could not constitute an expropriation.

Following the ‘sole effects’ approach, a number of arbitral tribunals have held that en-
vironmental measures — such as for climate protection — are not automatically excluded
from the scope of indirect expropriation, but rather on par with other expropriatory
measures. These tribunals often refer to the position famously adopted in Santa Elena
v. Costa Rica, in which the tribunal held that “the purpose of protecting the environment

278 Exhibit CLA-0017: Charanne B.V. Construction Investments S.A.R.L. v. The Kingdom of
Spain, SCC Case No. V 062-2012, Award. 21 January 2016, (as per the unofficial English
translation by Mena Chambers), para. 461.

279 Exhibit CLA-0018: C. Schreuer, The Concept of Expropriation under the ECT and other
Investment Protection Treaties, 2005, paras. 110-111.
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which the Property was taken does not alter the legal character of the taking for which
adequate compensation must be paid”.?8°

Thus, the fact that the Coal Ban Law aims at combatting climate change and serves a
legitimate public purpose, is irrelevant to the decision whether the measure constitutes
indirect expropriation.

It is conversely the case-specific interplay between the measure and the investment,
the effect of the measure on each investment, and the de facto deprivation of use and
destruction of the economic or commercial value of the investment that are at the core
of most attempted definitions.28!

In this sense, there is a broad consensus that a certain severity or intensity of interfer-
ence is required in order for a measure to qualify as expropriatory.?82 Thus, the greater
the economic and financial effect, the higher the likelihood that the measure is consid-
ered tantamount to an expropriation.

a) The standard of substantial deprivation of value

While there is no definition of the precise threshold of what is considered a ,substantial®
deprivation of value, arbitral tribunals agree that measures which result in “a complete
or near complete deprivation of value™® have an effect equivalent to an expropriation.

280 Exhibit CLA-0019: Comparia del Desarrollo de Santa Elena S.A. v. Republic of Costa
Rica, ICSID Case No. ARB/96/1, Final Award dated 17 February 2000, para. 71. The
tribunal held that “While an expropriation or taking for environmental reasons may be
classified as a taking for a public purpose, and thus may be legitimate, the fact that the
Property was taken for this reason does not affect either the nature or the measure of the
compensation to be paid for the taking. That is, the purpose of protecting the environment
for which the Property was taken does not alter the legal character of the taking for which
adequate compensation must be paid. The international source of the obligation to protect
the environment makes no difference. Expropriatory environmental measures—no matter
how laudable and beneficial to society as a whole—are, in this respect, similar to any
other expropriatory measures that a state may take in order to implement its policies:
where property is expropriated, even for environmental purposes, whether domestic or
international, the state's obligation to pay compensation remains’.

281 Exhibit CLA-0014: Reinisch A. and Schreuer C. International Protection of Investments:
The Substantive Standards. (Cambridge University Press 2020), para. 206.

282 Exhibit CLA-0014: Reinisch A. and Schreuer C. International Protection of In-
vestments: The Substantive Standards. (Cambridge University Press 2020), p.
112, para. 512.

283 Exhibit CLA-0020: Compariia de Aquas del Aconquija S.A. and Vivendi Universal S.A.
v. Argentine Republic, ICSID Case No. ARB/97/3, Award, 20 August 2007, para. 7.5.11;
similarly also Exhibit CLA-0021: Total S.A. v. Argentine Republic, ICSID Case No. ARB-
04-01, Decision on Liability, 27 December 2010, para. 196; Exhibit CLA-0022: Caratube
International Oil Company LLP and Devincci Salah Hourani v. Republic of Kazakhstan,
ICSID Case No. ARB/13/13, Award, 27 September 2017, para. 822; Exhibit CLA-0023:
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The tribunal in LG&E v. Argentina considered the threshold of a substantial deprivation
to be reached if the interference was so severe as to warrant compensation:

“191. In considering the severity of the economic impact, the analysis fo-
cuses on whether the economic impact unleashed by the measure adopted
by the host State was sufficiently severe as to generate the need for com-
pensation due to expropriation.”?%4 (Emphasis added)

A similar test has been consistently applied by recent ECT and non-ECT tribunals.?8®
The tribunal in RENERGY v. Spain synthetized this as follows:

The criterion of substantial deprivation addresses the intensity or severity of
the economic impact of the disputed measures. This severity may manifest
itself in a loss of control over the investment or a substantial, i.e. total or near
total, loss of its value. In this way, an indirect expropriation may occur even
though formal ownership has not been affected.?8% (Emphasis added)

In AES v. Hungary, the tribunal considered that while not every state’s act that has a
negative effect on an investment is automatically to be considered an expropriation,

“[flor an expropriation to occur, it is necessary for the investor to be deprived,
in whole or significant part, of the property in or effective control of its invest-
ment: or for its investment to be deprived, in whole or significant part, of its
value.?8” (Emphasis added)

284

285

286

287

Louis Dreyfus Armateurs SAS v. Republic of India, PCA Case No. 2014-26. Award, 11
September 2018, para. 412.

Exhibit CLA-0024: L G&E Enerqy Group v. Argentine Republic, ICSID Case No.
ARB/02/1, Decision on Liability of 3 October 2006, para. 191; also Exhibit CLA-
0025: Metalpar S.A. and Buen Aire S.A. v. Argentine Republic, ICSID Case No.
ARB/03/5, Award on the Merits, 6 June 2008 (unofficial translation), para. 173.

Exhibit CLA-0026: Eurus Energy Holdings Corporation v. Kingdom of Spain, 1C-
SID Case No. ARB/16/4, Decision on Jurisdiction and Liability, 17 March 2021;
paras: 257-258; Exhibit CLA-0027: Cavalum SGPS, S.A. v. Kingdom of Spain,
ICSID Case No. ARB/15/34, Decision on Jurisdiction, Liability and Directions on
Quantum, 31 August 2020, para. 652; Exhibit CLA-0028: Philip Morris Brand Sarl
(Switzerland), et al v. Oriental Republic of Uruguay, ICSID Case No. ARB/10/7,
Award, 8 July 2016, para. 192; Exhibit CLA-0029: UAB E Energija (Lithuania) v.
Republic of Latvia, ICSID Case No. ARB/12/33, Award, 22 December 2017, para.
1074; Exhibit CLA-0030: Peter A. Allard v. Government of Barbados, PCA Case
No. 2012-06, Award, 27 June 2016, para. 263.

Exhibit CLA-0031: RENERGY S.a r.l. v. Kingdom of Spain, ICSID Case No. ARB/14/18,
Award, 6 May 2022, para. 994.

Exhibit CLA-0032: AES Summit Generation Limited and AES-Tisza Erémt Kft v. The
Republic_of Hungary, ICSID Case No. ARB/07/22, Award, 23 September 2010,
para. 14.3.1.
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The tribunal in Metalclad v. Mexico referred to governmental interference “which has
the effect of depriving the owner, in whole or in significant part, of the use or reasonable-
to-be-expected economic benefit of the property” .28

In Compafniia de Aguas de Aconquija S.A and Vivendi Universal v. Argentina, the tribu-
nal found that an indirect expropriation occurs where the investors

“‘were radically deprived of the economic use and enjoyment of their invest-

ment, the benefits of which [...] had been effectively neutralized and ren-

dered useless. "8
In the case at hand, this threshold is achieved. The Coal Ban Law is a measure having
an equivalent to an expropriation of Claimant’s investments as it substantially deprives
Claimant of the value of its Investments.

b) The Coal Ban Law deprives Claimant’s Investments of their value

As explained above (Section C.VI), a Shutdown Order under the Coal Ban Law will
prohibit the Linen plant from doing what its irrevocable permits allow it to do: to gener-
ate electricity by firing coal, and to emit the resulting CO2 as long as sufficient emis-
sions certificates exist. Hence, as a result of the Coal Ban Law, the Linen plant will
have to be shut down more than twenty years prior to the expected end of its at least
40-year lifetime. The Coal Ban Law did not only fail to provide any compensation for
this but even expressly determined that the standard compensation provisions applica-
ble when revoking irrevocable permits shall not apply.

Since the value of an operating asset results from its ability to generate income, it is
clear that depriving the Linen plant of more than half of its expected lifetime — without
any compensation — will significantly impact its value.

Unsurprisingly, therefore, also the Coal Commission set up by Respondent considered
the effects of the Coal Ban Law so severe that they require compensation. Accordingly,
the Coal Commission, which Respondent had tasked with proposing a plan for ending
coal-fired power generation, proposed to only shut down power plants either in agree-
ment with the plant operators or subject to compensation payments:

“If a mutual agreement with the operators of the hard coal capacity is not
reached in time, the commission recommends that a regulatory solution be

288 Exhibit CLA-0033: Metalclad Corporation v. The United Mexican States, ICSID Case No.
ARB(AF)/97/1, Award dated 30 August 2000, para. 103.

289 Exhibit CLA-0020: Compaiiia de Aquas del Aconquija S.A. and Vivendi Univer-
sal S.A. v. Argentine Republic, ICSID Case No. ARB/97/3, Award, 20 August
2007, para. 7.5.34.
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implemented with compensation payments in the framework of the legal re-
quirements in accordance with the above reduction plan.”?%°
As explained above (Section C.VI), Germany however dismissed this recommendation
and deliberately decided not to provide for any compensation.

Claimant have asked its expert Secretariat to determine the value of Claimant’s invest-
ment with and without the Coal Ban Law. This assessment (see Section F for a detailed
explanation of Secretariat’'s assessment) shows that the value of Claimant’s investment
has been completely destroyed. But for the Coal Ban Law, the value of the Liinen plant
was RSO But-for value”).?®' The Coal Ban Law not only destroyed this
value
RG] (“‘Actual value”).?®2 Correspondingly. Claimant’s investment had a value of
IEGEE ithout the Coal Ban Law.?®® Due to the Coal Ban Law, this value

dropped to IIIEERISGEEE. < as completely destroyed by the Coal Ban
Law.29

This negative value reflects that the expected cash flows generated by the Linen plant
until its shutdown mandated by the Coal Ban Law will not even be sufficient to repay
the loan, let alone Claimant’s Investment. In order to recover the investment, a signifi-
cantly longer lifetime would be required.

What is more, due to the Coal Ban Law, also Claimant’s entire equity investment is lost.
Claimant had invested EUR 23 million (see Section C.III.5 above). As a result of the
Coal Ban Law, Claimant will now not only not receive this investment back

Rule 66(f) .

Therefore, the Coal Ban Law has completely destroyed Claimant’s Investment.
c) Damage mitigation is not possible

The conclusion that the Coal Ban Law completely destroyed Claimant’s investment also
remains true when taking into account potential mitigation measures. Claimant’s expert
Secretariat have considered a participation in the annual tenders for shutting down a
power plant even earlier in exchange for some compensation and the possibility to

Rule 66(f) However, none of this

would have a positive effect on the Actual value of the Linen plant.

20 Exhibit C-0014: Final Report of the Coal Commission, January 2019, p. 64.
21 Exhibit CER-0001: Secretariat Report, para. 5.40.
292 Exhibit CER-0001: Secretariat Report, para. 6.14.
293 Exhibit CER-0001: Secretariat Report, para. 5.40.
294 Exhibit CER-0001: Secretariat Report, para. 6.14.
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Through participation in the shutdown tenders, the maximum payment theoretically
achievable for a closure already in 2027, i.e. four years prior to the expected shutdown,
would have been EUR 66.4 million?®5. Secretariat determined that value of the cash
flows, which Linen could have realised in these four years, even discounted to the
valuation date would be higher than this maximum achievable price. Thus, a participa-
tion in this tender would have further reduced, not increased, the value of the Liinen
plant by RG> Moreover, due to the competitive tender process, it
would have been uncertain whether the Liinen plant would have been at all successful
in the tender process and, if so, at what discount to the maximum achievable price.
These considerations are equally true for later shutdown tenders. Therefore, also with
the Coal Ban Law in place, it was economically the better option to keep operating the
Ldnen plant until its expected mandatory shutdown than to shut it down early against
some compensation.?®” In other words, had Secretariat assumed a successful partici-
pation in the shutdown tenders, the Actual value would have been even smaller (i.e.
more negative). Moreover, any voluntary early closure of the Linen plant under the
tender procedure would require the agreement of the financing banks.

Similarly, also the theoretical possibility to covert the Linen plant | R
would not have increased the Actual Value. Such conversions would not only require

significant further investments (EEEG—_G—— L

)98, but would also significantly increase the operating costs. Both, il
EIEGE are substantially more expensive as a fuel than hard coal. | N

Rule 66(f)

N

95 Exhibit CER-0001: Secretariat Report, para. 6.19.
9% Exhibit CER-0001: Secretariat Report, para. 6.19. See also Section C.VI.4.b above.
97 Exhibit CER-0001: Secretariat Report, Section 6.E, paras. 6.16-6.20.

98 Exhibit CER-0001: Secretariat Report, Section 6.E, paras. 6.25 and 6.27; See also
Exhibit CER-0002: Frontier Report, Section 5.3 (Economic viability of converting L-
nen into a IR power plant), para. 153 for RUEEAG), and para. 159 for
[ Rule 66()

99 Exhibit CER-0001: Secretariat Report, Section 6.E, paras. 6.25; See also Exhibit
CER-0002: Frontier Report Section 5.3 (Economic viability of converting Liinen into a

TG o ver plant), paras. 153.

N

N

N

N
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Rule 66(f)

—
d) Summary

By enacting the Coan Ban Law, Respondent has substantially deprived Claimant from
the value of its Investments as it rendered them worthless. This amounts to an indirect
expropriation of AET’s Investment.

The Coal Ban Law has also exposed Claimant to financial debt by foreseeing the clo-
sure of the Lunen plant before the end of its financing agreements, as well as prevent-
ing Claimant from recouping any of its invested capital. The mitigation options consid-
ered, i.e. participating in the Government tenders, or converting the Liinen plant to be
able to fire JIIREZGE2< incapable of reducing Claimant’s losses.

The public interest aim of the Coal Ban Law is irrelevant and insufficient to exempt it
from being considered an expropriatory measure under Article 13 of the ECT.

2. Germany’s expropriation of AET’s Investments was unlawful

While expropriations are not per se unlawful under the ECT, Article 13 of the ECT pro-
vides that investments shall not be expropriated except where such expropriation is

a) for a purpose which is in the public interest;

b) not discriminatory;

c) carried out under due process of law; and

d) accompanied by the payment of prompt, adequate and effective com-

pensation.
To be considered unlawful, it is sufficient that one of the four requirements is not met.
Thus, even when a measure is considered to be in the public interest, non-discrimina-
tory and having been carried out under the due process of law, the failure to provide

compensation suffices as a condition for the lawfulness of an expropriation under Arti-
cle 13 of the ECT.

As to the Coal Ban Law, Claimant does not dispute Respondent’s right to regulate and
adopt measures as it deems adequate, also to combat climate change. However, this
does not exempt it to fulfill its obligations under the ECT. In this sense, while the early
shutdown of the coal-fired power plants to reduce the CO2 emissions serves a public
interest, and the measure was adopted after public consultation in line with its parlia-
mentary process, it is an unlawful measure as it does not fulfil all necessary

300  Exhibit CER-0001: Secretariat Report, Section 6.E, paras. 6.22; See also Exhibit
CER-0002: Frontier Report, Section 5.3 (Economic viability of converting Linen into a

power plant), paras. 151-152, 157-158.
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requirements under Article 13(1) of the ECT. It is discriminatory, as it discriminates
against new, highly efficient power plants such as the Linen plant (see in more detail
(b) below) and provides no compensation, let alone prompt, adequate and effective
compensation as would have been required (see (c) below).

a) Respondent failed to provide compensation

Under Article 13 of the ECT, a direct or indirect expropriation is only lawful if it is ac-
companied by the payment of prompt, adequate and effective compensation. The com-
pensation must amount to the fair market value of the investment at the time immedi-
ately before the Expropriation or impending Expropriation became known in such a way
as to affect the value of the Investment (hereinafter referred to as the 'Valuation Date’).

Prompt, adequate and effective compensation is not has not been provided to the LU-
nen plant or to Claimant.

As explained above3®, the foreseen Shutdown Path for the Liinen plant results in a
shutdown by April 2031, meaning that it will have to cease operation after less than half
of its expected lifetime. Coal-fired power plants have a minimum lifetime of 40 years,
and when the Coal Ban Law entered into force, the Liinen plant had been in operation
for eight years only. Claimant’s experts have calculated the fair market value (“FMV”)
of the Linen plant and of Claimant’s investments at the Valuation Date — just before
the Coal Ban Law was announced — and concluded that the Coal Ban Law did not only
substantially deprive Claimant of the value of its investments but it completely de-
stroyed it,3%2 leaving a significant debt exposure for Claimant and the other sharehold-
ers of TKL to pay.

Still, contrary to the recommendation of its own Coal Commission, Respondent adopted
a Coal Ban Law which provides for no compensation for the shutdown of the Liinen
plant. Respondent expressly stated this in the Explanatory Memorandum of the Coal
Ban Law:

“In principle, the statutory reduction is ordered without compensation.”3%3

More so, the Coal Ban Law explicitly excluded coal-fired power plant operators from
receiving the compensation otherwise provided for in the FICL in case their permits are
revoked.304

301 See above Section C.VIL.3.
302 Exhibit CER-0001: Secretariat Report, para. 7.2.

303 Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-Dr. 19/17342, Explan-
atory Memorandum and Draft Coal Ban Law, 24 February 2020 (excerpts), p. 83.

34 Exhibit C-0026-DE / Exhibit C-0026-EN: Federal Immission Control Law - FICL
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The law gives a possibility for plant operators to join the annual tenders which will hap-
pen until 2027 and could hypothetically “compensate” TKL for an even earlier closure
of its power plant. This option, as demonstrated by Claimant’'s Experts Secretariat,
would not be able to remotely mitigate its losses, let alone be comparable to a prompt,
adequate or effective compensation.3°®

Finally, the option under section 54(2) of the Coal Ban Law, in which Germany foresees
a possibility for granting compensation, deferred to be decided to later years, including
August 2022, is equally unfit. Firstly, this cannot be deemed as “prompt, adequate and
effective compensation” as it's been deferred to be analysed in an indefinite future -
Germany in any case let slip the possibility to decide about it in August 2022. And
secondly, given that section 54(2) only offers compensation for “undue hardships”, fo-
cuses primarily on plants that will been able to convert to fire other fuels |

Rule 66(f)

I o d only sees granting some compensation as an ultimate
option, this also does not qualify as “prompt, adequate and effective”.

b) The Coal Ban Law is a discriminatory measure

Article 13(1)(b) of the ECT requires that to be lawful, an expropriatory measure cannot
be discriminatory, i.e. the investor must not be treated differently than other investors
in a similar situation.

As it will be further detailed below (see Section E.VII), the Coal Ban Law constitutes a
discriminatory measure vis-a-vis AET because it treats new, highly efficient power
plants like the Linen plant less favourable than old, polluting power plants.

According to the Explanatory Memorandum (see also Section C.VI above), the age-
based Shutdown Path foreseen by the Coal Ban Law would mean that generally only
fully amortised power plants will be shut down. The government acknowledges that this
would not be the case for plants commissioned after 2010, like the Liinen plant. How-
ever, the Coal Ban Law does not remedy this difference in treatment although the Coal
Commission had made suggestions to remedy this at least partially. Quite to the con-
trary, the compensation regime under the Coal Ban Law rather enables old power
plants to make even more money, thus exacerbating the unequal treatment (see also
Section E.VII).

While the aim of this measure — closing down the more polluting plants faster — is un-
derstandable, this does not justify not compensating new power plants for the even

(Bundesimmissionsschutzgesetz - BImSchG), BGBI. 15 March 1974, (excerpts),
Section 21(4).

35 Exhibit CER-0001: Secretariat Report, Section 6.E, paras. 6.16-6.20.
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higher damage they suffer. It is also irrelevant whether Germany intentionally discrimi-
nated against coal-fired power plants commissioned after 2010, since intent or bad faith
is not required. As the arbitral tribunal in Kardassopoulos v. Georgia explained, a meas-
ure “can be considered discriminatory absent an intention to discriminate against an
investor’ 3% |t is sufficient that there is an unequal treatment of investors in similar sit-
uations.

As explained above(see also Section C.VI) it was not necessary for Germany to ex-
clude any compensation for mandatory shutdowns from the Coal Ban Law. A regulatory
act is necessary if no other alternatives exists that are equally effective to achieve the
public policy objective, but less restrictive. Respondent has recognized that New
Plants, put into operation after 2010, would not be amortised when mandatorily shut
down. In order to reduce emissions, it would have been equally effective and less re-
strictive, to compensate these power plants.

c) Conclusion
The expropriation is thus unlawful and in breach of Article 13(1) of the ECT.
3.  Summary

The Coal Ban Law amounts to an indirect expropriation of Claimant’s investments as it
deprives Claimant of their use and value, in breach of Article 13(1) of the ECT. Itis an
unlawful measure since it discriminates new, highly efficient coal-fired power plants
such as the Linen plant and does not provide for prompt, adequate and effective com-
pensation to Claimant, and thus does not fulfil all four criteria for a lawful expropriation
in Article 13(1) of the ECT.

IV. Germany breached the Umbrella Clause
1. Introduction

By enacting the Coal Ban Law, Germany breached its obligation under Article 10(1)
last sentence ECT. According to the so-called “umbrella clause” in Article 10(1)(5) of
the ECT (“Umbrella Clause”),

“leJach Contracting Party shall observe any obligations it has entered into
with an Investor or an Investment of an Investor of any other Contracting
Party.”37

36  Exhibit CLA-0034: /oannis Kardassopoulos v. Georgia, ICSID Case Nos.
ARB/05/18 and ARB/07/15, Award, 3 March 2010, para. 393.

307 Exhibit CLA-0002: Energy Charter Treaty, Article 10(1)(5).
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The Umbrella Clause is not limited to contractual obligations, but applies to “any” obli-
gation the Contracting Party has “entered into” regardless of its nature. Therefore, not
only contractual but also contract-like obligations are covered (2.). According to the
permits in the case at hand, Respondent was obliged to let the Linen Plant, of which
Claimant owns a “virtual slice”, operate and only to interfere with the operation in ac-
cordance with the existing regulatory framework governing the permits. These obliga-
tions could not be entered into by contract due to domestic law (3.). Since these permit
obligations serve as a functional substitute for an Investor-State contract, they are cov-
ered by the last sentence of Article 10(1) ECT (4.). By enacting the Coal Ban Law with-
out any compensation for the Claimant irrespective of valid and irrevocable permits,
Respondent failed to observe these obligations, and thus breached the Umbrella
Clause (5.).

2. Contractual and contract-like obligations are obligations “entered into”
protected under Article 10(1) last sentence ECT

Besides contractual obligations, also contract-like obligations of a Contracting Party fall
within the scope of the Umbrella Clause. This follows from an interpretation of the
clause in accordance with international law. As a provision in an international treaty,
the scope of the Umbrella Clause must be determined by applying the principle rule of
treaty interpretation, codified in Article 31(1) of the Vienna Convention on the Law of
Treaties (“VCLT”):

“A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light
of its object and purpose. 3% (Emphasis added)

An interpretation of Article 10(1)(5) of the ECT based on these principles leads to two
conclusions: First, the wording of the Umbrella Clause does not contain any limitation
as to the type of obligations covered. It may thus also apply to contract-like obligations
(a)). Second, permit obligations are obligations “entered into”, particularly since they
are comparable to contractual obligations (b)).

a) The Umbrella Clause applies to non-contractual obligations

In Article 10(1)(5) of the ECT, the terms of the treaty refer to “any obligations”. This is
not limited to contractual obligations, but also covers contract-like obligations.3*® There
is no restriction in regard to the nature of the obligation.

308 Exhibit CLA-0035: Vienna Convention on the Law of Treaties (VCLT), Article 31(1).

309 Exhibit CLA-0036: Sun Reserve Luxco Holdings SRL v ltaly, SCC Case No. 1322016,
Award, 25 March 2020, para. 991; Exhibit CLA-0037: Greentech Energy Systems A/S,
et al v. Italian Republic, SCC Case No. V 2015/095, Final Award, 23 December 2018,
para. 464, Exhibit CLA-0038: SGS Société Générale de Surveillance S.A. v. Islamic

Page 100 of 163



375

376

Azienda Elettrica Ticinese v. Federal Republic of Germany
ICSID Case. No. ARB/23/47

Claimant’s Memorial

26 July 2024

In general, investment arbitration tribunals have applied a broad reading of the Um-
brella Clause.®'° Even obligations under laws and regulations have been included in
the scope of protected obligations under the Umbrella Clause and have given rise to a
breach of the clause.3'

The tribunal in Plama v. Bulgaria came to this conclusion when analysing the ECTs
Umbrella Clause:

“The Arbitral Tribunal can limit itself to noting that the wording of this clause
in Article 10(1) of the ECT is wide in scope since it refers to “any obligation.”
An analysis of the ordinary meaning of the term suqgests that it refers to any
obligation regardless of its nature, i.e., whether it be contractual or statu-
tory.3'? (Emphasis added)

310

311

312

Republic of Pakistan, ICSID Case No. ARB/01/13, Decision of the Tribunal on Objections
to Jurisdiction, 6 August 2003, 6 August 2003, paras. 163, 166.

Exhibit CLA-0036: Sun Reserve Luxco Holdings SRL v ltaly, SCC Case No. 1322016,
Award, 25 March 2020, para. 991; Exhibit CLA-0039: Khan Resources Inc., Khan Re-
sources B.V., and Cauc Holding Company Ltd. v. The Government of Mongolia, UN-
CITRAL PCA Case No. 2011-09, Decision on Jurisdiction, 25 July 2012, para. 438, Ex-
hibit CLA-0040: Mohammad Ammar Al-Bahloul v. The Republic of Tajikistan, SCC Case
No. V (064/2008), Partial Award on Jurisdiction and Liability, 2 September 2009, para.
257; Exhibit CLA-0016: Plama Consortium Limited v. Republic of Bulgaria, ICSID Case
No. ARB/03/24, Award, 27 August 2008, para. 186; Exhibit CLA-0041: /oan Micula,
Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack S.R.L. v.
Romania, ICSID Case No. ARB/05/20, Final Award, 11 December 2013, para. 415; Ex-
hibit CLA-0042: Noble Energy, Inc. and Machalapower Cia. Ltda. v. The Republic of
Ecuador and Consejo Nacional de Electricidad, ICSID Case No. ARB/05/12, Decision on
Jurisdiction, 5 March 2008, para. 157; Exhibit CLA-0043: Enron Creditors Recovery Cor-
poration (formerly Enron Corporation) and Ponderosa Assets, L.P. v. Argentine Republic,
ICSID Case No. ARB/01/3, Award, 22 May 2007, para. 274, 275, Exhibit CLA-0044:
SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case
No. ARB/02/6, Decision on Jurisdiction, 29 January 2004, para.121; Exhibit CLA-0038:
SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case
No. ARB/01/13, Decision of the Tribunal on Objections to Jurisdiction, 6 August 2003,
para. 166; Exhibit CLA-0045: CMS Gas Transmission Company v. The Argentine Re-
public, ICSID Case No. ARB/01/8, Award, 12 May 2005, para. 303; Exhibit CLA-0046:
M.C. Gritéon Salias, Do Umbrella Clauses apply to unilateral undertakings?, in: Bind-
er/Kriebaum/Reinisch/Wittich, International Investment Law for the 21st Century: Essays
in Hon-our of Christoph Schreuer (Oxford University Press: Oxford, 2009), p 496; Exhibit
CLA-0014: Reinisch A. and Schreuer C. International Protection of Investments: The
Substantive Standards. (Cambridge University Press 2020), p. 891, para 145.

Exhibit CLA-0045: CMS Gas Transmission Company v. The Argentine Republic, ICSID
Case No. ARB/01/8, Award, 12 May 2005, para. 303; Exhibit CLA-0024: L G&E Energy
Group v. Argentine Republic, ICSID Case No. ARB/02/1, Decision on Liability of 3 Octo-
ber 2006, para. 175; Exhibit CLA-0043: Enron Creditors Recovery Corporation (formerly
Enron Corporation) and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No.
ARB/01/3, Award, 22 May 2007, para. 277.

Exhibit CLA-0016: Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No.
ARB/03/24, Award, 27 August 2008, para. 186.
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This broad interpretation was also confirmed more recently by the tribunal in Greentech
Energy Systems A/S, et al v. Italian Republic:

“[...] the Tribunal majority is inclined to interpret “obligations” referred to in
the ECT’s Umbrella Clause as sufficiently broad to encompass not only con-
tractual duties but also certain legislative and requlatory instruments that are
specific enough to qualify as commitments to identifiable investments or in-
vestors.3'3 (Emphasis added)

Similar conclusions were reached by other tribunals in cases with similarly-worded Um-
brella Clause. In Eureko v. Poland, the tribunal held:

“The plain meaning — the “ordinary meaning” — of a provision prescribing that
a State “shall observe any obligations it may have entered into” with regard
to certain foreign investments is not obscure. The phrase, “shall observe” is
imperative and categorical. “Any” obligations is capacious; it means not only
obligations of a certain type, but “any” — that is to say, all — obligations en-
tered into with reqard to investments of investors of the other Contracting
Party.” 3'%(Emphasis added)

Moreover, in Enron v. Argentina, the tribunal explicitly affirmed that obligations under
an Umbrella Clause may also be assumed through laws and regulations:

“Under its ordinary meaning the phrase ‘any obligation’ refers to obligations
reqardless of their nature. Tribunals interpreting this expression have found
it to cover both contractual obligations such as payment as well as obliga-
tions assumed through law or requlation.”'® (Emphasis added)

Similarly, also leading authorities in the field of investment law such as Rudolf Dolzer
and Christoph Schreuer concur that

“[c]ase law indicates that Umbrella Clauses are not restricted to contractual
obligations but are capable of protecting obligations of the host state as-
sumed unilaterally through legislation or executive acts.”31°

313

314

315
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Exhibit CLA-0037: Greentech Enerqy Systems A/S, et al v. Italian Republic, SCC Case
No. V 2015/095, Final Award, 23 December 2018, para. 464.

Exhibit CLA-0047: Eureko B.V. v. Republic of Poland, Partial Award, 19 August 2005,
para. 246.

Exhibit CLA-0043: Enron Creditors Recovery Corporation (formerly Enron Corporation)
and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No. ARB/01/3, Award, 22
May 2007, para. 274.

Exhibit CLA-0048: R. Dolzer, U. Kriebaum and C. Schreuer, VIl Standards of Protection,
in: Principles of International Investment Law, (Oxford: Oxford Public International Law,
2rd ed., 2022), p. 285. See also Exhibit CLA-0041: /oan Micula, Viorel Micula, S.C. Eu-
ropean Food S.A, S.C. Starmill S.R.L. and S.C. Multipack S.R.L. v. Romania,ICSID Case
No. ARB/05/20, Final Award, 11 December 2013, para. 415; Exhibit CLA-0049: Conti-
nental Casualty Company v. Argentine Republic, ICSID Case No. ARB/03/9, Award, 5
September 2008, paras. 297, 301; Exhibit CLA-0043: Enron Creditors Recovery Corpo-
ration (formerly Enron Corporation) and Ponderosa Assets, L.P. v. Argentine Republic,
ICSID Case No. ARB/01/3, Award, 22 May 2007, paras. 274-5.
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b) Non-contractual obligations must have been “entered into” with an invest-
ment or an investor

In order to qualify as a contract-like obligation, it must have been "entered into”. The
tribunal in Eskosol v. Italy held that:

“The very notion of ‘enterfing] into’ an obligation ‘with an investor’ implies, as
a matter of ordinary meaning, that there has been some interaction between
the State and the investor, from which a particular obligation results. In most
cases, that interaction presumably would be direct, such as through a con-
tract or an investment authorization.”*'” (Emphasis added)

This was also shared by the tribunal in Stadtwerke Miinchen GmbH and others v.
Spain:

“A literal reading of this sentence, and particularly of the words “entered into
with an Investor,” leads one to conclude that the ECT negotiators intended
the Umbrella Clause to cover only contractual obligations or contractual-like
arrangements, that is to say obligations assumed specifically in respect of a
particular individual or legal person. The words “enter into” are normally used
to refer to the process of making contracts with other persons.”®'® (Emphasis
added)

Therefore, “entered into” requires specific obligations in respect to a specific investor
or to a specific investment. Both tribunals specifically do not rule out, that other obliga-
tions than contractual ones can be included in the scope of the Umbrella Clause as
long as they are specific.

c) Contract-like permit obligations are obligations “entered into”

Permit obligations are obligations “entered into” under the Umbrella Clause, particularly
since they are comparable to contractual obligations. While the words ‘entered into’
may limit the scope of the Umbrella Clause, permit obligations are covered when they
comprise specific commitments on behalf of the host State towards the Investor or their
Investment.

Umbrella clauses were originally developed out of the concern to effectively protect the
rights of investors against unilateral abrogation of rights by host States.3'® The primary
and original purpose of Umbrella Clauses was to ensure that the commitments on the

317 Exhibit CLA-0050: Eskosol S.p.A. in liquidazione v. Italian Republic, ICSID Case No.
ARB/15/50, Award, 4. September 2020, para. 462.

318 Exhibit CLA-0051: Stadtwerke Miinchen GmbH and others v. Kingdom of Spain, ICSID
Case No. ARB/15/1, Award, 2 December 2019, para. 380.

319 Exhibit CLA-0014: Reinisch A. and Schreuer C. International Protection of Investments:
The Substantive Standards. (Cambridge University Press 2020), p. 889, para. 135; see
also Exhibit CLA-0048: R. Dolzer, U. Kriebaum and C. Schreuer, VIl Standards of Pro-
tection, in: Principles of International Investment Law, (Oxford: Oxford Public International
Law, 2rd ed., 2022), p. 273, 282.
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level of national law are turned into obligations under the treaty containing an Umbrella
Clause in order to ensure that breaches of such commitments amount to treaty viola-
tions.32° Therefore, the object and purpose of the Umbrella Clause is to ensure that the
host State complies with agreements entered into with and with other commitments
assumed towards Investors or their Investments.

Such interpretation is also mandated by the basic principle of effet utile or ut res magis
valeat quam pereat, according to which a treaty provision should be interpreted in a
way that it is effective, and should ensure that is interpreted as meaningful instead of
meaningless.®?' A number of investment tribunals have rejected a limiting interpretation
that would lead to a meaningless Umbrella Clause.??? In Eureko v. Poland the tribunal
concluded that

“It is a cardinal rule of the interpretation of treaties that each and every op-
erative clause of a treaty is to be interpreted as meaningful rather than mean-
ingless. It is equally well established in the jurisprudence of international law,
particularly that of the Permanent Court of International Justice and the In-
ternational Court of Justice, that treaties, and hence their clauses, are to be
interpreted so as to render them effective rather than ineffective.”3%

Excluding non-contractual, but contract-like obligations under domestic law from the
scope of the Umbrella Clause would greatly reduce its effectiveness. In highly regulated
areas such as a power plant construction and operation, the rule of law might prevent
the conclusion of contracts. When instead the State enters into a relationship with the
investor (or its investment) through specific and tailor-made permits addressed to the
investor, and issued only upon prior application by the investor, these must be part of
“any obligations” entered into by a State.

This view is shared by authorities such as Professor Stephan Schill. He explains that
the form of an obligation does not matter; what is decisive is that the State has under-
taken a commitment with the purpose to induce investments:

“Furthermore, the functional understanding of Umbrella Clauses as backing
up private ordering between host States and foreign investors also militates
for a broad scope of application ratione materiae of the clauses. What is
decisive from this perspective is not the form of the host State's commitment,
but whether it is at the basis of an investment-related and transaction-spe-
cific relationship between the foreign investor and the host State,

320 Exhibit CLA-0048: R. Dolzer, U. Kriebaum and C. Schreuer, VIl Standards of Protection,
in: Principles of International Investment Law, (Oxford: Oxford Public International Law,

2rd ed., 2022), pp. 273-274.

32 Exhibit CLA-0014: Reinisch A. and Schreuer C. International Protection of Investments:
The Substantive Standards. (Cambridge University Press 2020), page 881, para 102.

322 Exhibit CLA-0047: Eureko B.V. v. Republic of Poland, Partial Award, 19 August 2005,
para. 248.

323 Exhibit CLA-0047: Eureko B.V. v. Republic of Poland, Partial Award, 19 August 2005,
para. 248.

Page 104 of 163



389

390

391

Azienda Elettrica Ticinese v. Federal Republic of Germany
ICSID Case. No. ARB/23/47

Claimant’s Memorial

26 July 2024

independent of its legal basis in an investor-State contract, a concession, a
license, an administrative act, or legislation. Instead from an economic per-
spective, it makes no difference whether an investor starts carrying out a
specific_investment on the basis of an investor-State contract or a specific
commitment of the host State in another leqgal instrument. As long as the
administrative or legislative promise by the host State was the reason an
investment was made and was intended to induce such investment, such
promises should, just like contractual promises, qualify as commitments for
the scope of application of Umbrella Clauses. |...]

What is decisive for a commitment to be covered is whether the host State’s
act contains a specific commitment that serves as a functional substitute for
an investor-State contract.

[t will usually be necessary that the legislative commitment confers specific
and individual rights upon investors as an incentive to invest or makes spe-
cific promises in return for certain actions an investor engages in. This is the
case, for example, if the host State passes general legislation that intends
fo promote investments in a specific economic sector and is fully aware of
the fact that the stability of the leqislative promise is the precondition for in-
vestors to engage in the desired activity. What will, by contrast, not be suffi-
cient as constituting a commitment covered by an Umbrella Clause are rules
of the general legal framework that merely aim at regulating certain invest-
ment activities without intending to create reliance of the investor in the sta-
bility of this framework or intending to create a deliberate incentive for certain
investment activities.”3?* (Emphasis added)

Similarly, Newcombe and Paradell note:

“So far, the case law indicates that legislative provisions on the calculation
and adjustment of utility tariffs would constitute obligations with regard to
foreign investment (e.g. shareholdings acquired by foreign investors) in util-
ity companies, in particular where the provisions were aimed at aftracting
such investment in the context of privatization.”?® (Emphasis added)

It is clear and undisputed, however, that such obligations must be specific. General
commitments and statements in legal regulations of a general nature are not sufficient.
This was affirmed by the tribunals in LG&E v. Argentina,®?® and in Noble Ventures v.
Romania.3?"

The Sun Reserve v. Italy tribunal required privity between Contracting Party and Inves-
tor or investment in question.328 Privity would “require[s] that obligations be specifically

324

325

326

327

328

Exhibit CLA-0052: S. Schill, ‘Enabling Private Ordering — Function, Scope and Effect of
Umbrella Clauses in International Investment Treaties’, 18 Minnesota Journal of Interna-
tional Law (2009) 1, pp. 90, 92.

Exhibit CLA-0053: Andrew Newcombe and Lluis Paradell, Law and Practice of Invest-
ment Treaties (Alphen aan den Rijn, Netherlands: Kluwer Law International, 2009), p.
459.

Exhibit CLA-0024: [G&E Energy Group v. Argentine Republic, 1ICSID Case No.
ARB/02/1, Decision on Liability of 3 October 2006, para. 174.

Exhibit CLA-0054: Noble Ventures, Inc .v. Romania, ICSID Case No. ARB/01/11, Award,
12 October 2005, para. 51.

Exhibit CLA-0036: Sun Reserve Luxco Holdings SRL v Italy, SCC Case No. 1322016,
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directed at, and accepted or relied upon by, the investor or investment in question.”3?°
Permit obligations are specifically directed at the investment and relied upon by the
investment and therefore by Claimant.

However, there are also tribunals that applied a restrictive interpretation of the clause,
e.g. the tribunal in Encavis and others v. Italy ruled that acts that do not require any
action from the Investor or Investment are not covered.33°

This shows that even this strict interpretation does not rule out that obligations other
that contractual ones can be included in the scope. Rather only general und unspecified
laws and regulations are not included. Even this restrictive interpretation leads to the
applicability of the Umbrella Clause to permit obligations that are specific in their nature
and not of general kind.

d) Conclusion

The Umbrella Clause applies to any kind of obligation, insofar as it has been entered
into with investors or their investment.

3. The obligations in regard to the construction and operation of a power plant
could not be entered into by contract due to domestic law

Respondent set out in the Federal Immission Control Law (FICL) that permits were
required in order to construct and operate a power plant. These permits were to be
issued upon application and to be granted if the legal requirements were met. There
was no regulatory space for contracts and a quid pro quo. Due to the permit require-
ment pursuant to Section 4(1) of the FICL, a public-law contract*®*! with regard to the
conditions for construction and operation of a Power Plant would not be permissible.

4. Permit obligations serve as functional substitutes for Investor-State con-
tract obligations

Permits granted under the FICL constitute a sufficient substitute for a bilateral contract
in terms of the Umbrella Clause. Especially when there is no essential difference

Award, 25 March 2020, para. 989.

329 Exhibit CLA-0036: Sun Reserve Luxco Holdings SRL v ltaly, SCC Case No. 1322016,
Award, 25 March 2020, para. 991.

330 Exhibit CLA-0009: Encavis AG and others v. ltalian Republic, ICSID Case No.
ARB/20/39, Award, 11 March 2024, para. 552.

331 Exhibit C-0126: Federal Administrative Procedure Act (VWVFG), 1 July 2004, Section 54
Sentence 1.
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between the States form of act and a bilateral contract, obligations arising from the
States’ contract-like conduct amount to obligations “entered into”.

The existence of such obligations must be determined under the applicable law, usually
the domestic law of the host State.®*2 In the present case, Respondent entered into
obligations for the construction and operation of the Linen Plant, when legally binding,
irrevocable and indefinite permits were issued (a)). They serve as a functional substi-
tutes to a contract (b)).

a) The irrevocable and indefinite permits entail specific, legally binding obli-
gations

The Advance Decision from 2013 and the Seventh Partial Permit from 2013 are admin-
istrative decisions in the field of public law addressed to TKL by the competent author-
ities to regulate the individual case of the Liinen Plant in regard to its construction and
operation. They intended to have a direct external legal effect. These permits are not
only inter partes legally binding, but — as administrative acts — are of binding force gen-
erally towards all German authorities (Tatbestandswirkung). They entail the enforcea-
ble and specific obligations of Respondent to allow the construction and operation of
the Linen Plant for an indefinite period of time and only to interfere with the permit
regulations according to the already existing regulatory framework of the FICL and gen-
eral administrative law.

According to Section 6 of the FICL, a permit must be issued if the project applied for
meets the substantive requirements of the relevant regulations. This is a non-discre-
tionary decision, i.e. if the substantive requirements are fulfilled, the applicant is entitled
to an FICL permit and the approving authority has a duty to issue such permit.

The application for the Linen Plant demonstrated the planned project in detail and was
submitted with the required documents and plans in accordance with Section 10 of the
FICL. After submitting the application the competent authorities examined the planned
project under the FICL and concluded that the planned project meets the high threshold
of the permit requirements in accordance with Section 6 of the FICL. This process
lasted years, while the Linen plant operators were in a constant dialogue with the com-
petent authorities. In the end, the District Government of Arnsberg issued the permits
to the satisfaction of Claimant. It entails binding, specific obligations in regard to the
construction and operation of the Linen plant owed by the host State to the Liinen plant
operators. Thereby, an individual relationship between the District Authority and the
Investment emerged.

332 Exhibit CLA-0044: SGS Société Générale de Surveillance S.A. v. Republic of the Phil-
ippines, ICSID Case No. ARB/02/6, Decision on Jurisdiction, 29 January 2004, para. 117.
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By issuing the permits, provisions of the FICL also directly became applicable in the
legal relationship between TKL and the German authorities. The authorities can only
legally interfere with the permits regulations, when there is a legal basis for such inter-
ference. The FICL entails a special regime in Section 21 with a high threshold for a
revocation of permits. The reasons for which an FICL permit may be revoked are ex-
haustively listed in Section 21(1) of the FICL:

“(1) A lawful permit granted under this Law may only be revoked in whole
or in part with effect for the future, even after it has become incontestable,

1. if revocation is reserved pursuant to Section 12 (2) sentence 2 or (3);

2. if a condition is attached to the permit and the beneficiary has not ful-
filled it or has not fulfilled it within a deadline set;

3. if the permit authority would be entitled not to grant the permit due to
facts that have subsequently arisen and if the public interest would be
Jeopardized without the revocation

4. if the licensing authority would be entitled, on the basis of an amended
legal provision, not to grant the license if the operator has not made use
of the license and if the public interest would be jeopardized without the
revocation;

5. to prevent or eliminate serious disadvantages for the common good. "33

These reasons do not apply for the coal ban. If that were the case, which it is not, then
the whole Coal Ban Law would be unnecessary. However, neither are revocations re-
served or respective conditions attached, nor do the conditions in 3 to 5 exist. Nothing
has changed since the permits were issued, except the political evaluation of coal-fired
power plants.

Since none of the reasons of revocation according to Section 21(1) FICL apply to the
case at hand, no termination agreement was concluded and no waiver was declared,
there is no legal possibility to revoke these permits.

In any case, if one of the conditions in Section 21(1) 3 to 5 were to exist, and a permit
could be revoked, then the holder of the permit would have a claim for compensation
under Section 21(4) FICL.334

b) The issued permits are functional substitutes to a contract

333 Exhibit C-0026-DE / Exhibit C-0026-EN: Federal Immission Control Law - FICL (Bun-
desimmissionsschutzgesetz - BImSchG), BGBI. 15 March 1974, (excerpts), Section
21(1).

334 If the permit is revoked in the cases referred to in paragraph 1 numbers 3 to 5, the permit
authority shall, upon application, compensate the person concerned for the pecuniary
loss suffered by him/her as a result of having relied on the continuation of the permit,
insofar as his/her reliance is worthy of protection. However, the pecuniary disadvantage
shall not be compensated beyond the amount of the interest that the person concerned
has in the continuation of the permit.
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Contractual obligations covered by the Umbrella Clause usually emerge by an individ-
ual relationship between the State and the Investor or Investment and are therefore
owed by the host State to a specific addressee. These kind of obligations are specific
and not general guidelines, have a connection to the investment and are granting sub-
jective rights to the addressee.

After the application process for the Linen Plant, the District Government of Arnsberg
issued the relevant permits for the construction and operation of the Linen Plant.
Thereby a bilateral legal relationship formed between the competent authorities and
TKL in regard to the Linen Plant, granting subjective public rights to TKL.

These rights and obligations arising from the permits are attributable to Germany under
international law. The principal rules of international law on attribution is set forth in
Article 4 of the International Law Commission's (“ILC”) Draft Articles on Responsibility
of States for Internationally Wrongful Acts (“ASR”).3% It stipulates that the conduct of
any organ of a State regardless of whether it's a legislative, executive, judicial or other
measure shall be considered as an act of that State under international law. The Arns-
berg District Authority is part of the executive power of Germany. Therefore its conduct
needs to be considered an act of the State according to Article 4(1) ASR.

Furthermore, the permits do not exclusively concern the public-law status of the Linen
plant as an object. Rather, they are addressed to a specific addressee in regard to a
specific planned project, making them more comparable to a contract.

Since the permits were granted specifically to TKL, TKL holds the ownership of the
permits like a contract party. This becomes evident when examining the possibility of
transferring a permit with regard to plant operation. The transfer of ownership is regu-
lated under civil law and not under public law. The permits issued under the FICL are
not solely connected to the planned project or property, but to the owner of the specific
plant project. Also, the FICL does not stipulate that the permit is linked to the ownership
of the site property. On the basis of this legal analysis of the transfer of the permit
ownership, it can be concluded that there are significant parallels to a contractual rela-
tionship with regard to the contract-like status of the permits in this case.

By issuing the permits with its regulations in regard to the Lunen Plant, the competent
authorities created a legal basis that is similar in nature to a contract. In particular, the
competent authorities have made specific, individual regulations for the Linen Plant
through the issuance of the permits and thereby for Claimant. While Claimant relied

335 Exhibit CLA-0055: International Law Commission's Draft Articles on Responsibility of
States for Internationally Wrongful Acts, with commentaries, 2001.
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upon these permits, Respondent simultaneously obliged itself to comply with the per-
mit.336

Unlike general regulations or laws, the permits even comply with the formalisation
and/or signature that is characteristic for contracts. The competent authorities signed
all permits and included specific information e.g. the administrative case number for
each permit, contact information of the public authority employees issuing the permits,
the day the permit was issued, TKL as the specific addressee and the Liunen Plant as
the specifically authorized power plant.

All essential elements of contracts are given in the permits at hand, leading to the con-
clusion that, even from a formal perspective, the permits are equivalent to bilateral con-
tracts. This analysis leads to the conclusion that it makes no significant difference in
fact or in law whether the same regulations are set out in a contract or regulated by a
permit. Therefore, the permit obligations are similar to bilateral contract obligations.

Hence, the permit obligations are obligations entered into protected under the Umbrella
Clause.

5. By regulating the shutdown of hard coal-fired power plants irrespective of
their permits, Germany breached its obligations under the Umbrella Clause

a) The FICL entails a self-contained regime

When the District Government of Arnsberg issued all necessary permits for the con-
struction and operation of the Liinen Plant (see Section C.lIIl.4 and 6), it allowed the
Linen plant to operate within the regime of the FICL for an indefinite period.

German authorities can only legally interfere with the permit regulations, when there is
a legal basis for the interference. The FICL entails a special regime in Section 21 with
a high threshold for a revocation of permits. The reasons for which a FICL permit may
be revoked are exhaustively listed in Section 21(1) FICL. None of the listed reasons
apply to the Linen Plant. If the validity of a lawfully granted permit is to be eliminated
due to grounds other than those contained in Section 21(1) FICL, only a termination
agreement may be concluded or a waiver may be declared. Since none of the reasons
of revocation according to Section 21(1) FICL apply to the case at hand, no termination
agreement was concluded and no waiver was declared, there is no legal possibility to
revoke the binding, indefinitely issued permits.

3%  Exhibit C-0030-DE / Exhibit C-0030-EN: District Government of Arnsberg, 2013 Ad-
vance Decision (Vorbescheid), 20 November 2013, (excerpts), p. 306.
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In any event, if there was a reason applicable according to Section 21(1) FICL, the
Plant Operators would be entitled to claim compensation in accordance with Section
21(4) FICL, which provides

“If the permit is revoked in the cases referred to in paragraph 1 numbers 3
to 5, the permit authority shall, upon application, compensate the party con-
cerned for the pecuniary disadvantage suffered by the latter as a result of
having relied on the continuation of the permit, insofar as such reliance is
worthy of protection. However, the pecuniary disadvantage shall not be com-
pensated beyond the amount of the interest that the person concerned has
in the continued existence of the permit. The pecuniary disadvantage to be
compensated is determined by the permit authority. The claim can only be
asserted within one year; the period begins as soon as the permit authority
has informed the affected party of this.”

b) The Coal Ban Law illegally interferes with the FICL regime

The Coal Ban Law specifically provides that the firing of coal for generation of electricity
is prohibited at the latest by 2038337 regardless of existing legally binding and indefinite
permits.3¥ According to the Shutdown Path provided in the Coal Ban Law, the Liinen
Plant only may operate until 2031 (see Section C.VI). Unlike the legal framework of
the FICL, the Coal Ban Law does not provide any compensation for the Power Plants
which will be forced to shut down. It even explicitly excludes the possibility of compen-
sation. In Section 59 of the Coal Ban Law, the authorities responsible for the implemen-
tation of the FICL are also charged to enforce the prohibition to burn coal. For that
purpose, the Coal Ban Law in Section 59 declares Section 21(1) — (3) FICL applicable
mutatis mutandis — but not the duty to pay compensation under Section 21(4) FICL.

The Coal Ban Law thus deviates from the FICL by excluding compensation, which is in
breach of the legal regime constituted under the FICL permits.

337 Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August 2020 (excerpts),
Section 2 (2) No. 3.

338 Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August 2020 (excerpts),
Section 59.
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As can be seen in the table below, the Coal Ban Law changed crucial regulations in the
FICL permits and regulations applicable thereto on which Claimant’s investment deci-

sion was based:

FICL Permits and Regulations

Coal Ban Law

Seventh Partial Permit from 2013 allows
the Linen Plant to operate for an indefinite
period of time.

The Shutdown Path set out in Sec-
tions 35 (1), 33 (2), 51 of the Coal Ban
Law mean that the Linen Plant is only
allowed to operate until 2031 (see
Section C.VI).

The Seventh Partial Permit from 2013 and
the Advance Decision from 2013 allow the
Linen Plant to fire hard coal.

Section 51 (1) Coal Ban Law prohib-
its the firing of hard coal.

The FICL Permits can only be revoked un-
der the specific regime of Section 21 FICL
and therefore with the possibility to get com-

Section 59 Coal Ban Law allows rev-
ocation of legally binding, irrevocable
FICL permits without compensation.

pensation.

c) By enacting the Coal Ban Law Respondent breached the Umbrella Clause

Respondent breached its obligations under the issued permits by enacting the Coal
Ban Law. Those obligations exist towards TKL and the power plant, of which Claimant
owns a slice. Respondent thereby breached the Umbrella Clause.

Respondent might argue that its regulatory changes did not violate the Umbrella Clause
because they were made in accordance with domestic law. If national law would deter-
mine whether a violation of international law occurred, the host State could change its
law, thereby avoid any liability and render the Umbrella Clause obsolete. The Umbrella
Clause is a treaty claim governed by international law. Anthony Sinclair explains that,
in the absence of other specific wording,

‘lilnternational law ultimately governs the merits of Umbrella Clause claims,
thereby lending additional security to any specific stabilisation or intangibility
clauses the State may have agreed, and providing protection against any
attempt to extinquish its obligations by manipulation of its own laws. Any
reference to national law must be taken to mean only the legitimate pro-
nouncements of the competent judicial authorities as to which the interna-
tional tribunal must be entitled to decide.”3%° (Emphasis added)

Only wrongful non-observance will breach the Umbrella Clause. Respondent might ar-
gue, that the breach of its permit obligations is justified and therefore does not breach
the Umbrella Clause. Like any other treaty obligation, non-observance of an Umbrella
Clause obligation may be excused at the international level, for instance on grounds of

339 Exhibit CLA-0056: A. Sinclair, Umbrella Clause, in Bungenberg/Griebel/Hobe/Reinisch,
International Investment Law (Nomos:Baden-Baden, 2015), para. 93 and, paras. 81-86.
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necessity or fundamental change of circumstances (rebus sic stantibus concept, en-
shrined in Article 62 of the VCLT?®**). Those grounds are not applicable in this case.

V. Respondent breached its obligation under Article 10(1) ECT to accord at all
times fair and equitable treatment to Claimant’s investments

Germany has breached its obligation under Article 10(1) of the ECT. Article 10(1) of the
ECT obligates a host state such as Germany “to accord at all times to Investments of
Investors of other Contracting Parties fair and equitable treatment".

This obligation (the “FET-Standard”) protects investors against fundamental or radical
changes in the regulatory regime, or disproportionate burdens put on them. In the case
at hand, both forms of the FET standards have been breached.

1. The FET standard protects investors against fundamental changes or dis-
proportional burdens.

Numerous tribunals held that the FET standard must be interpreted in light of the Con-
tracting Parties’ stability commitment in Article 10(1)(1) of the ECT.34' As explained
above, Article 10(1)(1) of the ECT takes account of the main purpose of the ECT to
ensure a stable and transparent legal framework for long-term investments in the en-
ergy sector.

The Contracting Parties’ commitment to provide stable investment conditions does not
mean that the legal framework cannot evolve at all. It is part of States’ inherent sover-
eignty that they can regulate legitimate public policy objectives. However, if States ac-
cord rights to foreign investors in investment treaties such as the ECT, thereby burden-
ing themselves with international obligations with which they must comply, they

340 Exhibit CLA-0035: Vienna Convention on the Law of Treaties (VCLT), Art. 62.

341 Exhibit CLA-0016: Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No.
ARB/03/24, Award, 27 August 2008, paras 172-173; Exhibit CLA-0057: Electrabel S.A.
v. The Republic of Hungary, ICSID Case No. ARB/07/19, Decision on Jurisdiction, Appli-
cable Law and Liability, 30 November 2012, para. 7.73; Exhibit CLA-0058: /solux Infra-
structure Netherlands B.V v. Kingdom of Spain, SCC Case No. V2013/153, Award (Ex-
tracts) dated 12 July 2016 and Dissenting Opinion, 6 July 2016 (Unofficial Translation),
para. 765;Exhibit CLA-0059: Antin Infraestruture Services Luxemburg S.a.r.lv. Kingdom
of Spain, ICSID Case No. ARB/13/31, Award, 15 June 2018, para 529; Exhibit CLA-
0060: Athena Investments AS (formerly Greentech Enerqy Systems AS) and others v.
Kingdom of Spain, SCC Case No. V 2015-150, Final Award, 23 December 2018, para.
457; Exhibit CLA-0051: Stadtwerke Miinchen GmbH and others v. Kingdom of Spain,
ICSID Case No. ARB/15/1, Award, 2 December 2019, para. 195; Exhibit CLA-0011: PV
Investors v. Kingdom of Spain, PCA Case No. 2012-14, Final Award, 28 February 2020,
para. 567; Exhibit CLA-0012: [ SG Building Solutions GmbH et al v. Romania, ICSID
Case No. ARB/18/19, Decision on Jurisdiction, Liablitiy and Principles of Reparation, 11
July 2022, para. 1020.
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simultaneously limit their sovereign right to regulate. The arbitral tribunal in ADC v.

Hungary spelt this out as follows:

“It is the Tribunal’s understanding of the basic international law principles
that while a sovereign State possesses the inherent right to regulate its do-
mestic affairs, the exercise of such right is not unlimited and must have its
boundaries. As rightly pointed out by the Claimants, the rule of law, which
includes treaty obligations, provides such boundaries. Therefore, when a
State enters into a bilateral investment treaty like the one in this case, it be-
comes bound by it and the investment-protection obligations it undertook
therein must be honoured rather than be ignored by a later argument of the
State’s right to requlate.3*? (Emphasis added)

This was relied on subsequently both by non-ECT3**? and ECT-tribunals.3#

To balance States’ right to regulate against investors’ right of a fair and equitable treat-
ment, many tribunals under the ECT*#5 and other investment treaties®*¢ have examined
whether the change of the legal framework has exceeded an acceptable margin. The
tribunal in El Paso v. Argentina, which was identically cited by the Masdar tribunal,
described this as it reads:

“The Tribunal will thus consider whether any of the measures complained of
by El Paso [claimant] can be considered as adopted outside the acceptable
margin of change that must be taken into account by any investor and there-
fore be characterised as unfair and inequitable treatment, before considering

342

343

344

345

346

Exhibit CLA-0061: ADC Limited and others v. Republic of Hungary, ICSID Case No.
ARB/03/16, Award, 2 October 2006, para. 423.

Exhibit CLA-0062-FR / Exhibit CLA-0062-EN: Meerapfel v. Central African Republic,
ICSID Case No. ARB/07/10, Excerpts of Award, 12 May 2011, para. 312; Exhibit CLA-
0063: Occidental and others v. Republic of Ecuador, ICSID Case No. ARB/06/11, Award,
5 October 2012, paras. 529, 530.

Exhibit CLA-0064: Eiser Infraestructure Limited and Energia Solar Luxembourg S.A.R.L
v. Kingdom of Spain, ICSID Case No. ARB/13/36, Award, 4 May 2017, para. 37 1; Exhibit
CLA-0065: Foresight Luxembourg Solar S.a.r.l. and others v. Kingdom of Spain, SCC
Case No. V(2015150), Final Award, 14 November 2018, para. 364; Exhibit CLA-0066:
Watkins Holdings S.a r.l. and others v. Kingdom of Spain, ICSID Case No. ARB/15/44,
Award, 21 January 2020, para. 521.

Exhibit CLA-0032: AES Summit Generation Limited and AES-Tisza Erémii Kft v. The
Republic of Hungary, ICSID Case No. ARB/07/22, Award, 23 September 2010, para.
9.3.73; Exhibit CLA-0067: Antaris GmbH et al v. Czech Republic, PCA Case No. 2014-
01, Award, 2 May 2018, para. 360(7); Exhibit CLA-0068: Masdar Solar & Wind Cooper-
atief U.A. v. Kingdom of Spain, ICSID Case No. ARB/14/1, Award, 16 May 2018, para.
505; Exhibit CLA-0031: RENERGY S.a r.I. v. Kingdom of Spain, ICSID Case No.
ARB/14/18, Award, 6 May 2022, para. 642.

Exhibit CLA-0069: E/ Paso Energy v. Argentina, ICSID Case No. ARB/03/15, Award, 31
October 2011, para. 402; Exhibit CLA-0028: Philip Morris Brand Sarl (Switzerland), et al
v. Oriental Republic of Uruguay, ICSID Case No. ARB/10/7, Award, 8 July 2016, para.
433.
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the issue of a possible violation of the FET standard by the accumulation of
all the measures complained of. 347

As to when this acceptable margin is exceeded, two different approaches have
emerged.3*® Some tribunals have focused on whether the regulatory change has been
fundamental (see Section 2). Other tribunals have assessed whether the legal change
disproportionally affected the investor (see Section 3).

Based on both standards, Respondent has breached its obligation to treat Claimant’s
investment fairly and equitably.

2. Respondent has fundamentally changed the legal framework

By enacting the Coal Ban Law, Respondent fundamentally changed its regulatory
framework.

Respondent abandoned its approach to combat climate change by regulating CO2-
emissions via the European ETS. It decided to prohibit the firing of coal to produce
electricity, and to regulate coal-fired power plants irrespective of CO2 allowances or
even CO2 emissions. With the Coal Ban Law, Claimant’s formerly irrevocable permits
can and will be revoked. The operation of a coal-fired power plant, an economic activity
which it previously had desired and encouraged, is now subject to prohibition.

a) The FET standard protects against fundamental changes

Many tribunals have accepted that the FET standard protects against fundamental or
radical changes. The tribunal in Eiser v. Spain set this out in the following:

“However, the Article 10(1) obligation to accord fair and equitable treatment
means that regulatory regimes cannot be radically altered as applied to ex-
isting investments in ways that deprive investors who invested in reliance on
those regimes of their investment’s value.”4°

347 Exhibit CLA-0069: E/ Paso Enerqy v. Argentina, ICSID Case No. ARB/03/15, Award, 31
October 2011, para. 402; the tribunal concluded that the measures alleged by Claimant
only cumulatively constituted a breach of the FET standard (Exhibit CLA-0069: E/ Paso
Energy v. Argentina, ICSID Case No. ARB/03/15, Award, 31 October 2011, para. 519);
Exhibit CLA-0068: Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain, ICSID
Case No. ARB/14/1, Award, 16 May 2018, para. 505.

348 Exhibit CLA-0070: M. Aggarwal and R. Kabra, Requlating for Climate Change Without
Breaching Investment Treaties. in A. Ipp and A. Magnusson (eds) Investment Arbitration
and Climate Change [2024], p. 168; see also Exhibit CLA-0009: Encavis AG and others
v. Italian Republic, ICSID Case No. ARB/20/39, Award, 11 March 2024, para. 656.

349 Exhibit CLA-0064: Eiser Infraestructure Limited and Energia Solar Luxembourg S.A.R.L
v. Kingdom of Spain, ICSID Case No. ARB/13/36, Award, 4 May 2017, para. 382.
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Equally, the Foresight Luxembourg v. Spain tribunal stated:

“[T]he FET standard in the ECT protects investors from a radical or funda-
mental change in the legal or regulatory framework under which the invest-
ments are made. 3%

These holdings have been reiterated by many other tribunals under the ECT.3"

To assess whether a regulatory change has been fundamental, tribunals examine the
extent to which a regulatory measure departs from the previous legal regime. The Eiser
tribunal accordingly considered whether the regulatory change constituted an “unprec-
edented and wholly different regulatory approach, based on wholly different prem-
ises”.352 Also the Renergy tribunal focused on the magnitude of a change.3%?

The Renergy tribunal also provides an illustrative list of criteria that have been referred
to by tribunals when examining the fundamentality of a change. They include the prior
legislative practice of a host state as well as the extent to which host states made “re-
peatedly [...] legislative and other public statements that underlined the Respondent’s
awareness of the importance of regulatory stability”.3>*

The same tribunal concluded that the scope of States’ acceptable margin depends on
whether the regulatory change presents a reaction to external circumstances laying
beyond host state’s control or merely constitutes an internal policy change:

350 Exhibit CLA-0065: Foresight Luxembourg Solar S.a.r.l. and others v. Kingdom of Spain,
SCC Case No. V(2015150), Final Award, 14 November 2018, para. 359.

351 Exhibit CLA-0071: Cube Infrastructure Fund SICAV and others v. of Spain, ICSID Case
No. ARB/15/20, Decision on Jurisdiction, Liability and Partial Decision on Quantum, 19
February 2019, para. 354; Exhibit CLA-0072: OperaFund Eco-Invest SICAV PLC and
Schwab Holding AG v. Kingdom of Spain, ICSID Case No. ARB/15/36, Award, 6 Septem-
ber 2019, Award, 6 September 2019, para. 508; Exhibit CLA-0073: SolEs Badajoz
GmbH v. Kingdom of Spain, ICSID Case No. ARB/15/38, Award, 31 July 2019, para. 315;
Exhibit CLA-0066: Watkins Holdings S.a r.l. and others v. Kingdom of Spain, ICSID Case
No. ARB/15/44, Award, 21 January 2020, para. 521; Exhibit CLA-0008: Silver Ridge
Power BV v. Italian Republic, ICSID Case No. ARB/15/37, Award of 26 February 2021,
paras. 416-417; Exhibit CLA-0012: [ SG Building Solutions GmbH et al v. Romania, IC-
SID Case No. ARB/18/19, Decision on Jurisdiction, Liablitiy and Principles of Reparation,
11 July 2022, para. 1042; Exhibit CLA-0009: Encavis AG and others v. Italian Republic,
ICSID Case No. ARB/20/39, Award, 11 March 2024, para. 659.

352 Exhibit CLA-0064: Eiser Infraestructure Limited and Energia Solar Luxembourg S.A.R.L
v. Kingdom of Spain, ICSID Case No. ARB/13/36, Award, 4 May 2017, para. 365.

353 Exhibit CLA-0031: RENERGY S.a r.l. v. Kingdom of Spain, ICSID Case No. ARB/14/18,
Award, 6 May 2022, paras. 681 and 717.

354 Exhibit CLA-0031: RENERGY S.a r.l. v. Kingdom of Spain, ICSID Case No. ARB/14/18,
Award, 6 May 2022, para. 909; the Renergy tribunal did not cumulatively apply these
criteria (Exhibit CLA-0031: RENERGY S.a r.I. v. Kingdom of Spain, ICSID Case No.
ARB/14/18, Award, 6 May 2022, para. 897).
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“The more the legislative changes were triggered by a change of external
circumstances, i.e. circumstances largely beyond the control of the host
State, as opposed to a mere change of internal policy, the more likely such
legislative changes are to remain within the acceptable margin of
change. 3%

b) The Coal Ban Law fundamentally changed the regulatory framework

Based on these holdings, Respondent has fundamentally changed the regulatory
framework for operating coal-fired power plants, by enacting the Coal Ban Law.

The regulatory framework for operating coal-fired plants was mainly formed by the
FICL. Claimant made its investment decision after TKL obtained the Advance Decision
(see Section C.III) for the power plant, making clear that the authorities saw no serious
obstacles to granting the final permits. Those final FICL permits, once irrevocable,
would allow TKL to operate the Linen plant provided they had sufficient carbon allow-
ances.

These were granted in 2013 and became irrevocable. Before the Coal Ban Law, Claim-
ant thus had irrevocable permits allowing it to operate a coal-fired power plant for as
long as it had allowances under the ETS. It was a market-based approach, and the
price of allowances was the main future-related risk.

While persistently highlighting its need for these plants over the years, Respondent
constantly stressed the importance of the ETS as the main instrument to regulate power
plants’ CO2 emissions (see Sections C.IV and C.VI).

However, Respondent made a complete turn-around. Instead of directly regulating or
even prohibiting CO2 emissions, the firing of coal is now simply forbidden as soon as
the mandatory shutdown is issued:

“If [...] the statutory reduction pursuant to section 35 paragraph 1 or para-
graph 2 sentence 5 is ordered for the hard coal-fired power plant [...], hard
coal may no longer be burned in the hard coal-fired power plant [...] from the
calendar day applicable pursuant to paragraph 2 ...].”%%¢

Hence, it does no longer matter that power plants, such as the Linen plant, have ob-
tained valid permits to fire coal until the end of their lifetimes. Respondent simply ig-
nores that these permits confirm that the respective power plants fulfil all environmental
and emission related requirements (see Section C.lII). The Coal Ban Law provides that
the permits will be revoked to enforce the shutdown although a revocation would not
be possible under the FICL. Neither does it concern whether power plants have

355 Exhibit CLA-0031: RENERGY S.a r.l. v. Kingdom of Spain, ICSID Case No. ARB/14/18,
Award, 6 May 2022, para. 681.

356 Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August 2020 (excerpts),
Section 51(1).
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acquired CO2 certificates through the ETS. Respondent completely undermined these
previous requirements.

This complete turn-around in Respondent’s energy policy is not forced by any circum-
stance beyond Respondent’s control. After years of emphasising that the ETS will re-
main the main instrument to govern power plants’ CO2 emissions, Respondent simply
changed its opinion. It now assumes that the prohibition to fire coal and shutdowns are
the “most effective, cost-efficient and proportionate regulatory alternative”.> This how-
ever, is nothing else than a change of its own internal assessment how to achieve its
climate goals. It is also clearly incorrect unless, as Germany has done, one disregards
the need to pay compensation.

Claimant does not deny Respondent’s right to do so. Yet, merely changing internal
policies, however legitimate they might be, does not prevent that Respondent has to
pay compensation. In particular, if this means that a long desired and needed economic
activity will be simply forbidden.

3. Coal Ban Law fails to find a proportionate balance

The Coal Ban Law does not find a proportional balance between the Coal Ban Law’s
objective and Claimant’s right of a fair and equitable treatment of its investment.

a) FET standard protects investor against disproportional changes of the reg-
ulatory framework

Numerous tribunals have recognised under the ECT that the FET standard includes
the obligation to act proportionately.3®® The tribunals in Hydro Energy v. Spain and
Cavalum v. Spain stated that

357 Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-Dr. 19/17342, Explan-
atory Memorandum and Draft Coal Ban Law, 24 February 2020 (excerpts), p. 86.

358 Exhibit: EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award, 8 Oc-
tober 2009, para. 293; Exhibit CLA-0074: The AES Corporation and Tau Power B.V. v.
Republic of Kazakhstan, ICSID Case No. ARB/10/16, Award of 1 November 2013, para
403; Exhibit CLA-0075: RREEF Infrastructure (G.P.) Limited and RREEF Pan-European
Infrastructure Two Lux S.a r.l. v. Kingdom of Spain, ICSID Case No. ARB/13/30, Decision
on Responsibility and on the Principles of Quantum, 30 November 2018, para 324; Ex-
hibit CLA-0076: RWE Innogy GmbH v. Kingdom of Spain, ICSID Case No. ARB/14/34,
Decision on Jurisdiction, Liability, and Certain Issues of Quantum of 30 December 2019,
para. 598; Exhibit CLA-0077: Hydro Enerqy 1 S.a r.l._and Hydroxana Sweden AB v.
Kingdom of Spain, ICSID Case No. ARB/15/42, Decision on Jurisdiction, Liability and
Directions on Quantum, 9 March 2020, para. 573; Exhibit CLA-0027: Cavalum SGPS,
S.A. v. Kingdom of Spain, ICSID Case No. ARB/15/34, Decision on Jurisdiction, Liability
and Directions on Quantum, 31 August 2020, para. 414.
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“the requirement of proportionality is part of the reasonableness standard
and of the fair and equitable treatment standard”.3%°

To be proportional, a regulatory measure must be suitable to achieve a legitimate policy
objective, necessary for that objective, and not excessive considering the relative
weight of each interest involved (proportionality stricto sensu).®®® Necessity presup-
poses that no other less restrictive measures exist being equally effective.*®' Propor-
tionality stricto sensu requires a balancing exercise “to ensure that the effects of the
intended measure remain proportionate with regard to the affected rights and inter-
ests.”362

In order to balance these rights, the tribunal in EDF v. Romania focused on the degree
of weight imposed on the investor. It held “that proportionality would be lacking if the
person involved “bears an individual and excessive burden”.3%® The tribunal in RWE
Innogy v. Spain made an identical statement.3%4

While analysing whether the burden on the investor has been excessive, the EDF tri-
bunal took recourse to the holdings of the European Court for Human Rights (“EC-
tHR”).3%® The ECtHR examined whether and to which extent compensation has been

3% Exhibit CLA-0077: Hydro Enerqgy 1 S.a r.l. and Hydroxana Sweden AB v. Kingdom of
Spain, ICSID Case No. ARB/15/42, Decision on Jurisdiction, Liability and Directions on
Quantum, 9 March 2020, para. 573; Exhibit CLA-0027: Cavalum SGPS, S.A. v. Kingdom
of Spain, ICSID Case No. ARB/15/34, Decision on Jurisdiction, Liability and Directions on
Quantum, 31 August 2020, para. 414.

360  Exhibit CLA-0078: B. Kingsbury and S. Schill, Public Law Concepts to Balance Investors’
Rights with State Requla-tory Actions in the Public Interest — The Concept of Proportion-
ality, in S. Schill, International Investment Law and Comparative Public Law (2010), pp.
86-87; Exhibit CLA-0014: Reinisch A. and Schreuer C. International Protection of Invest-
ments: The Substantive Standards. (Cambridge University Press 2020), p. 345, para.
459.

361 Exhibit CLA-0078: B. Kingsbury and S. Schill, Public Law Concepts to Balance Investors’
Rights with State Requla-tory Actions in the Public Interest — The Concept of Proportion-
ality, in S. Schill, International Investment Law and Comparative Public Law (2010), pp.
86-87.

362  Exhibit CLA-0077: Hydro Enerqy 1 S.a r.l. and Hydroxana Sweden AB v. Kingdom of
Spain, ICSID Case No. ARB/15/42, Decision on Jurisdiction, Liability and Directions on
Quantum, 9 March 2020, para. 574.

363 Exhibit CLA-0079: EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13,
Award, 8 October 2009, para. 293.

364 Exhibit CLA-0076: RWE Innogy GmbH v. Kingdom of Spain, ICSID Case No.
ARB/14/34, Decision on Jurisdiction, Liability, and Certain Issues of Quantum of 30 De-
cember 2019, para. 598.

365  Exhibit CLA-0080: Sporrong and Lénnroth v. Sweden, ECtHR Application no. 7151/75;
7152/75, ECtHR 1982, Judgment, 23 September 1982, para. 73; Exhibit CLA-0081:
Case of James and Others v. The United Kingdom, Application no. 8793/79, ECtHR 1986,
Judgment, 21 February 1986, para. 50; see also for further references to the ECtHR by
other tribunals: Exhibit CLA-0082: Técnicas Medioambientales Tecmed, S.A. v. The
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provided. In the Case of the Holy Monasteries v. Greece and in the Case of the former
King of Greece the ECtHR stated that, unless in exceptional cases, the total lack of
compensation constitutes a disproportional burden for the investor.3¢®

“Compensation terms under the relevant legislation are material to the as-
sessment whether the contested measure respects the requisite fair balance
and, notably, whether it does not impose a disproportionate burden on the
applicants. In this connection, the taking of property without payment of an
amount reasonably related fto its value will normally constitute a dispropor-
tionate interference and a total lack of compensation can be considered jus-
tifiable under Article 1 (P1-1) only in exceptional circumstances.” 37 (Em-
phasis added)

Equally, the Tecmed tribunal referred to the ECtHR’s holdings and considered the de-
gree of deprivation of the investment and whether compensation was provided for it:

“There must be a reasonable relationship of proportionality between the
charge or weight imposed to the foreign investor and the aim sought to be
realized by any expropriatory measure. To value such charge or weight, it is
very important to measure the size of the ownership deprivation caused by
the actions of the state and whether such deprivation was compensated or
not. 38 (Emphasis added)

In the decisions of the ECtHR and in the Tecmed case the principle of proportionality
was applied in a different context (to examine whether an expropriation can be justified
or whether a measure constitutes a unlawful indirect expropriation). However, these
holdings are also applicable under the FET standard. In all cases it is ultimately decisive
to balance the regulatory act’s purpose against individual interests.

Besides the impact of the regulatory measure, the assessment of proportionality stricto
sensu involves various other factors. These include “[tlhe degree of interference (minor
versus major interference)” and “the length of interference (permanent versus tempo-
rary).”*® The tribunal in RWE Innogy v. Spain focused on the specific context of the

366

367

368

369

United Mexican States, ICSID Case No. ARB(AF)/00/02, Award, 29 May 2003, para. 122;
Exhibit CLA-0083: Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12,
Award, 14 July 2006, para. 311; Exhibit CLA-0063: Occidental and others v. Republic of
Ecuador, ICSID Case No. ARB/06/11, Award, 5 October 2012, paras. 402, 403; Exhibit
CLA-0084: Electrabel S.A. v. Republic of Hungary, ICSID Case No. ARB/07/19, Award,
25 November 2015, para. 179.

Exhibit CLA-0085: Case of the Holy Monasteries v. Greece, Application no. 13092/87;
13984/88 - ECtHR 1994, Judgment, 9 December 1994, paras. 70-71; Exhibit CLA-0086:
Case of the former King of Greece and others v. Greece, Application no. 25701/94, EC-
tHR 2000, Judgment, 23 Nov 2000, para. 89.

Exhibit CLA-0085: Case of the Holy Monasteries v. Greece. Application no. 13092/87;
13984/88 - ECtHR 1994, Judgment, 9 December 1994, paras. 70-71.

Exhibit CLA-0082: Técnicas Medioambientales Tecmed, S.A. v. The United Mexican
States, ICSID Case No. ARB(AF)/00/02, Award, 29 May 2003, para. 122.

Exhibit CLA-0078: B. Kingsbury and S. Schill, Public Law Concepts to Balance Investors’
Rights with State Requla-tory Actions in _the Public Interest — The Concept of
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regulatory change. It examined if the host State assessed the financial impacts of the
measure in question on the investor in its decision making process:

“The Tribunal’s task is to assess whether the Respondent State has acted
fairly and equitably, and in considering this one important tool is an assess-
ment of whether the change to a given tariff regime is disproportionate, which
this Tribunal considers — in the current context — as entailing considerations
both as to what is necessary and as to the financial burden that is being
shifted to those investors who have committed substantial resources on the
basis of the earlier regime. At the same time, it is important to assess
whether the Respondent State took into account impacts to such investors
in its decision-making process.”7° (Emphasis added)

b) Coal Ban Law without compensation is disproportional

Applying these standards to the case at hand, the ban on firing coal is neither necessary
nor proportionate in stricto sensu.

The Coal Ban Law aims to reduce CO2 emissions pursuant to section 2(1) of the Coal
Ban Law. It states:

“The purpose of the law is to reduce and end the generation of electrical

energy through the use of coal in Germany in a gradual way that is socially

compatible and is as continuous as possible, in order to reduce emissions,

and to ensure a safe, affordable, efficient and climate-friendly supply of elec-

tricity to the general public.”
The prohibition of firing coal without providing for compensation is the most severe
measure to achieve the Coal Ban Law’s objective. It totally changed the previous reg-
ulatory framework. Despite the fact that Claimant obtained a valid and irrevocable per-
mit to operate a coal-fired power plant and to emit emissions (subject to the require-
ments of ETS), the Linen plant will have to be shut down without any payment of com-
pensation. However, to reduce emissions, it would be equally effective and less restric-
tive, to compensate these power plants. Even though Respondent knew that the im-
pacts on new power plants such as the Linen plant would be severe, it did not provide
for compensation (see Section E.V.2).

Moreover, Respondent refused to consider these severe impacts during its decision-
making process. It simply ignored the recommendations of the Coal Commission to find
“a regulatory solution with compensation payments within the framework of the legal

Proportionality, in S. Schill, International Investment Law and Comparative Public Law
(2010), p. 87.

370 Exhibit CLA-0076: RWE Innogy GmbH v. Kingdom of Spain, ICSID Case No.
ARB/14/34, Decision on Jurisdiction, Liability, and Certain Issues of Quantum of 30 De-
cember 2019, para. 462.
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requirements”.*"! In its Explanatory Memorandum, Respondent merely outlined that
new coal-fired power plants would not be amortised when mandatorily shut down:372

“The regulation technique of the age-based ranking is fundamentally consti-

tutional. As a result, only power plants that are fully amortised are expected

to be shut down. An exception may be the hard coal-fired power plants put

into operation after 2010.7373
However, apart from merely acknowledging it, Respondent did not draw any conclusion
from it. Instead, it refused to envisage any compensation and did not provide any rea-
soning as to why the severe impacts of the prohibition to fire coal would be proportion-
ate to new power plants (see Section C.VI).

This is even further exacerbated by the fact that numerous experts outlined the serious
effects of the prohibition to fire coal on New Plants and criticised the failure to provide
for compensation. Several experts emphasised the massive financial losses for these
operators, partially even with explicit reference to the Linen plant (see Section C.VI).

All of this to no avail. Respondent just ignored the heavy criticism, although it knew that
investors would be hit hard, and decided to adopt the law nevertheless without com-
pensation. Instead, it simply included section 54(2) of the Coal Ban Law. As mentioned
in Section C.VI, this provision merely presents an empty shell. Even before the first
evaluation report was due, Respondent announced “not to pay any additional compen-
sation to companies as part of the coal ban” than already promised under the Coal Ban
Law.3"* Thus, it is not surprising at all that it let slip the first deadline of 15 August 2022
for almost two years now.

4. Summary

The Coal Ban Law breaches Respondent’s obligations to accord fair and equitable
treatment to Claimant’s investments. By prohibiting the firing of coal, irrespectively of
the extent to which emissions are emitted, Respondent fundamentally changed the
previous framework and completely ignored Claimant’s existing permits. At the same
time, this imposes an excessive burden on the investor due to the lack of compensa-
tion.

871 Exhibit C-0014: Final Report of the Coal Commission, January 2019, p. 62, p. 64.

372 Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-Dr. 19/17342, Explan-
atory Memorandum and Draft Coal Ban Law, 24 February 2020 (excerpts), p. 87.

373 Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-Dr. 19/17342, Explan-
atory Memorandum and Draft Coal Ban Law, 24 February 2020 (excerpts), p. 87.

374 Exhibit C-0099-DE / Exhibit C-0099-EN: Coalition Agreement between SPD, Blindnis
90 / Die Grunen and FDP, “Dare More Progress”. 7 December 2021, p. 59.
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VI. Respondent has breached its obligation to prove full protection and secu-
rity

The Respondent has violated its obligation under Article 10(1) third sentence ECT to
provide Claimant with most constant protection and security.

The standard of most constant protection and security enshrined in Article 10(1) third
sentence ECT obliges the Respondent to provide both physical and legal protection
and security to AET and its investments (1.). This standard is breached when a state
completely dismantles the legal framework for the investment, as Germany did by
adopting the Coal Ban Law without compensation (2.). The Respondent avoided the
obligation to compensate the Claimant for the disadvantages resulting from the Coal
Ban Law (3.).

1. Germany is obliged to ensure legal security according to the standard of
full protection and security.

Article 10(1) third sentence of the ECT states: "[...] Investments shall also enjoy the
most constant protection and security [...]" (Most Constant Protection And Security -
“MCPS standard”)

This provision encompasses the obligation for the Contracting State of both the physi-
cal protection of investments and the protection and security of the legal conditions of
investment. This is particularly the case in instances where the investment treaty in-
cludes intangible assets within its definition of investment, as demonstrated in the case
of Siemens v. Argentina®"®. The tribunal stated:

“As a general matter and based on the definition of investment, which in-
cludes tangible and intangible assets, the Tribunal considers that the obliga-
tion to provide full protection and security is wider than “physical” protection
and security. It is difficult to understand how the physical security of an in-
tangible asset would be achieved. In the instant case, “security” is qualified
by “legal’. In its ordinary meaning “legal security” has been defined as ‘“the
quality of the legal system which implies certainty in its norms and, conse-
quently, their foreseeable application.”

Recent tribunals have come to similar conclusions.37¢

375 Exhibit CLA-0087: Siemens A.G. v. Argentine Republic, ICSID Case No. ARB/02/8,
Award, 6 February 2007, para 303.

376 Exhibit CLA-0088: Global Telecom Holding S.A.E. v. Canada, ICSID Case No.
ARB/16/16, Award, 27 March 2020, para. 664; Exhibit CLA-0077: Hydro Energy 1 S.a
r.l. and Hydroxana Sweden AB v. Kingdom of Spain, ICSID Case No. ARB/15/42, Deci-
sion on Jurisdiction, Liability and Directions on Quantum, 9 March 2020, para. 565; Ex-
hibit CLA-0089: Anglo American PLC v. Bolivarian Republic of Venezuela, ICSID Case
No. ARB(AF)/14/1, Award, 18 January 2019, para. 482.
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Awards which concluded that the obligation to provide full protection and security would
not involve legal protection are not convincing. They are mainly based on the assump-
tion that the scope of the obligation then would overlap with the obligation to provide
fair and equitable treatment.3”” Avoiding an overlap, however, it not an established
maxim of treaty interpretation. There is no rule that the obligations under an investment
treaty may not overlap. To the contrary, it is not unusual that tribunals find multiple
breaches.

The ECT protects both physical and intangible assets as investments. Intangible assets
such as shares, participations, contractual rights, intellectual property, and licenses
(Article 1(6) ECT) must be legally protected, as it is inherently impossible to provide
physical protection for these assets.

The phrase ,most constant protection and security” for investments in Article 10(1) ECT
inherently requires protecting intangible assets. The text should be interpreted in its
natural and obvious meaning.3”® The wording does not differentiate between physical
and non-physical protection, nor does it exclude intangible assets. Article 10(1), third
sentence, imposes an obligation to actively establish a framework that secures all kinds
of investments. Limiting this protection to physical assets alone would leave intangible
assets, recognized as investments under Article 1(6) ECT, unprotected.

This is even more pertinent considering that in other investment treaties, which use the
weaker formulation “full protection and security”, the protection in the form of legal se-
curity has already been established by courts.3"®

“When the terms 'protection’ and ‘security' are qualified by 'full’ and no other
adjective or explanation, they extend, in their ordinary meaning, the content
of this standard beyond physical security. "3

It would be overly restrictive to limit 'full security' to just one aspect of security, espe-
cially considering its use in a BIT aimed at protecting commercial and financial

377 See, e.g. Exhibit CLA-0090: Gabriel Resources Ltd. And Gabriel Resources (Jersey) v.
Romania, 1ICSID Case No. ARB/15/31, Award, 08 March 2024 [Redacted], para. 874;
Exhibit CLA-0091: Public Joint Stock Company Mobile TeleSystems v. Turkmenistan Il
ICSID Case No. ARB(AF)/18/4, Award, 14 June 2023 [Redacted], para. 395.

378 Exhibit CLA-0092: Asian Agricultural Products Ltd. (AAPL) v. Republic of Sri Lanka, I1C-
SID Case No. ARB/87/3, Award, 27 June 1990, para. 40.

319 Exhibit CLA-0083: Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12,
Award, 14 July 2006, para 406, Exhibit CLA-0093: Biwater Gauff (Tanzania) Ltd. v.
United Republic of Tanzania, ICSID Case No. ARB/05/22, Award, 24 July 2008, para.
729 et seq., Exhibit CLA-0094: Spyridon Roussalis v. Romania, ICSID Case No.
ARB/06/1, Award 7 December 2011, para. 321; Exhibit CLA-0089: Anglo American PLC
v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/14/1, Award, 18 January
2019, para. 482. et seq.

380 Exhibit CLA-0083: Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12,
Award, 14 July 2006, para. 408.
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investments.®8! A stricter protection standard with ‘most constant protection and secu-
rity’38 must therefore necessarily include the legal protection of intangible assets.

2. This standard is breached when a State dismantles the legal framework for
the investment

The MCPS standard for providing legal protection and security for intangible assets as
investments is breached when a State circumvents or completely abolishes the legal
basis for the investment. This obligation does not imply an untouchable legal guarantee
or the freezing of laws at any cost. It is possible to adjust the legal situation in light of
compelling public state interests. However, the State remains obliged to legally uphold
and protect foreign investments when it reforms its legal framework. Consequently, the
State must implement protective measures when adjusting the legal framework, to
achieve a reasonable balance between the duty of “most constant protection and se-
curity” for the investment and the need for legal adjustment due to compelling public
interests.

Several tribunals have determined that circumventing or abolishing the legal basis for
the investment constitutes a violation of the provision of legal protection and security
under the MCPS standard.

In the Siemens v. Argentina®® case, the tribunal ruled that “legal security” in its ordinary
meaning “implies certainty in its norms and, consequently, their foreseeable applica-
tion”. A failure of the State to ensure this constitutes a breach of the standard.

The tribunal in the CME v. Czech Republic®® case identified a violation of Article 10(1)
third sentence ECT in that the Czech Republic altered the legal bases upon which
CME'’s exclusive right to a broadcasting license was based, and ultimately CME was
even completely deprived of this right. Similarly, in the National Grid v. Argentina
case>®, the tribunal recognized a breach of protection and constant security due to the
effective circumvention of the legal framework regulating the investment. This led to
significant legal uncertainties due to legislative reforms concerning currency

381 Exhibit CLA-0093: Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID
Case No. ARB/05/22, Award, 24 July 2008, para. 729.

382 Exhibit CLA-0092: Asian Agricultural Products Ltd. (AAPL) v. Republic of Sri Lanka, IC-
SID Case No. ARB/87/3, Award, 27 June 1990, para. 40.

38 Exhibit CLA-0087: Siemens A.G. v. Argentine Republic, ICSID Case No. ARB/02/8,
Award, 6 February 2007, para 303.

384 Exhibit CLA-0095: CME Czech Republic BV v. Czech Republic, Partial Award, UN-
CITRAL, 13 September 2001, para. 613.

385 Exhibit CLA-0096: National Grid P.L.C. v. The Argentine Republic, UNCITRAL, Award,
3 November 2008, para. 189.
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convertibility that affected the compensation system on which National Grid’s invest-
ment was based.

“[The] changes introduced in the Regulatory Framework by the Measures,
which effectively dismantled it, and the uncertainty reigning during the two
years preceding the sale of its shares in Transener, with respect to any pos-
sible compensation on account of the impact of the Measures on Claimant’s
investment, are contrary to the protection and constant security which the
Respondent agreed to provide for investments under the Treaty.”38°

The state is strictly liable for all actions of its own State organs, including its legislative
bodies.

“The Arbitral Tribunal also does not consider that the ‘full security’ standard
is limited to preventing actions by third parties but extends as well to actions
by organs and representatives of the State itself.”38”

Consequently, Germany is directly liable without fault for actions of its competent or-
gans, i.e., the German legislature consisting of the Bundestag and Bundesrat. Even if
a fault-independent standard of liability for State organs' actions should not apply, Ger-
many is still obligated to observe due diligence by acting reasonably and rationally in
the specific circumstances of the case, which Germany has failed to do, as will be out-
lined below.

3. By adopting the Coal Ban Law, Germany dismantled the legal framework
for the investment into TKL

By adopting the Coal Ban Law, Germany dismantled the legal framework for AET’s
investment into TKL.

The original legal framework for coal-fired power plants was determined by the FICL:
once the permits were issued and became legally binding, a withdrawal was nearly
impossible, and only under the requirement of compensation for the investor which in
good faith had relied on the permit (see above, Section C.lIl.4). However, a prohibition
to fire coal would not even have constituted a valid reason to withdraw the permit. This
legal security is essential for any investor. As the Arbitral Tribunal will recall, the final
decision to construct the Linen plant was made when the Advance Permit had been
obtained (Section C.lIl.4). Only then were the new Partnership Agreement and the
contracts for the construction signed.

386 Exhibit CLA-0096: National Grid P.L.C. v. The Argentine Republic, UNCITRAL, Award,
3 November 2008, para. 189.

387  Exhibit CLA-0093: Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID
Case No. ARB/05/22, Award, 24 July 2008, para. 730; Also cited by Exhibit CLA-0097:
Tenaris S.A. and Talta - Trading e Marketing Sociedade Unipessoal Lda. v. Bolivarian
Republic of Venezuela I, ICSID Case No. ARB/11/26, Award, 29 January 2016, para.
439.
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The Coal Ban Law thus dismantles the basis for the Claimant's investment in Germany.
It does not only prohibit the firing of coal irrespective of lawful permits. It also explicitly
creates a legal basis for withdrawing the permits, but excludes the possibility for the
operator of the Linen plant (i.e. TKL) to claim compensation.

Such circumvention of a State's own legal rules governing permits cannot be reconciled
with due process and the rule of law. It is inherently incompatible with the obligation to
provide the “most constant protection and security”.

Germany thus breached its obligation under Article 10(1) of the ECT to provide the
“most constant protection and security” to the Claimant's investments by enacting the
Coal Ban Law.

VII. Respondent breached Article 10(1) of the ECT

In addition, Respondent's Coal Ban Law also constitutes an unreasonable as well as
an discriminatory measure in breach of Article 10(1)(3) of the ECT, which stipulates
that

“no Contracting Party shall in any way impair by unreasonable or discrimi-

natory measures their [= the investments’] management, maintenance, use,

enjoyment or disposal.”
While Respondent’s aim to reduce CO2 emissions is in principle a rationale policy, the
Coal Ban Law is nonetheless unreasonable because it failed to have due regard for the
severe consequences it has on investors in new, hard coal-fired power plants and, con-
trary to the aim of its measure, favoured more polluting (lignite-fired) power plants (1.).
The Coal Ban Law is also discriminatory, in particular, since it treats new hard coal-
fired power plants less favourably than old hard coal-fired power plants, depriving them
of the possibility to recoup their investment costs (2.).

1.  Shutting down the Liinen plant is unreasonable

To be reasonable, a regulatory measure must be the outcome of a rational decision-
making process.388 It is well-established that, for this, a measure must meet two criteria:

388  Exhibit CLA-0014: Reinisch A. and Schreuer C. International Protection of Investments:
The Substantive Standards. (Cambridge University Press 2020), page 828, para. 61; see
also Exhibit CLA-0024: L G&E Enerqy Group v. Argentine Republic, ICSID Case No.
ARB/02/1, Decision on Liability of 3 October 2006, para. 158; Exhibit CLA-0098: Paw-
lowski AG v. Czech Republic, ICSID Case No. ARB/17/11, Award, 1 November 2021,
para 301; Exhibit CLA-0099: Addiko Bank AG v. Montenegro, ICSID Case No.
ARB/17/35, Excerpts of Award, 24 November 2021, para. 737; Exhibit CLA-0100: Orazul
International v. Argentine Republic, ICSID Case No. ARB/19/25, Award, 14 December
2023, para. 750.

Page 127 of 163



487

488

489

490

Azienda Elettrica Ticinese v. Federal Republic of Germany
ICSID Case. No. ARB/23/47

Claimant’s Memorial

26 July 2024

‘the existence of a rational policy; and the reasonableness of the act of the state in
relation to the policy”.38°

While, in principle, the purpose of the Coal Ban Law “to reduce emissions” (Section
2(1)) is a rational policy, the Coal Ban Law fails to meet the second leg of the reason-
ableness test.

The AES Summit v. Hungary tribunal described this second requirement as follows:

“Nevertheless, a rational policy is not enough to justify all the measures
taken by a state in its name. A challenged measure must also be reasonable.
That is, there needs to be an appropriate correlation between the state’s
public policy objective and the measure adopted fo achieve it. This has to
do with the nature of the measure and the way it is implemented.”% (Em-
phasis added)

The tribunal in Micula v. Romania () reaffirmed this standard and further explained that,
in order to meet the second part of the test, it would be crucial that the host State takes
into account the consequences imposed on investors when implementing the regula-
tory measure:

“In other words, for a state’s conduct to be reasonable, it is not sufficient that
it be related to a rational policy; it is also necessary that, in the implementa-
tion of that policy, the state’s acts have been appropriately tailored to the
pursuit of that rational policy with due regard for the consequences imposed
on investors. %" (Emphasis added)

In addition, the tribunal in Watkins v. Spain highlighted that a measure is unreasonable
where the host State had encouraged an investment and, then, drastically changed the
legal and regulatory framework:

“The Tribunal in order to determine if Spain’'s measures are unreasonable,
must identify a rational policy goal and it must then demonstrate that these
measures were reasonable. The Tribunal is of the view that Spain cannot

38  Exhibit CLA-0032: AES Summit Generation Limited and AES-Tisza Erémii Kft v. The
Republic of Hungary, ICSID Case No. ARB/07/22, Award, 23 September 2010, para.
10.3.7.

3%0  Exhibit CLA-0032: AES Summit Generation Limited and AES-Tisza Erémii Kft v. The
Republic of Hungary, ICSID Case No. ARB/07/22, Award, 23 September 2010, para.
10.3.9.

391 Exhibit CLA-0041: /oan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill
S.R.L. and S.C. Multipack S.R.L. v. Romania, ICSID Case No. ARB/05/20, Final Award,
11 December 2013, para. 525, confirmed by Exhibit CLA-0077: Hydro Energy 1 S.a r.1.
and Hydroxana Sweden AB v. Kingdom of Spain, ICSID Case No. ARB/15/42, Decision
on Jurisdiction, Liability and Directions on Quantum, 9 March 2020, para. 569, and Ex-
hibit CLA-0027: Cavalum SGPS, S.A. v. Kingdom of Spain, ICSID Case No. ARB/15/34,
Decision on Jurisdiction, Liability and Directions on Quantum, 31 August 2020, para. 412;
Exhibit CLA-0066: Watkins Holdings S.a r.l. and others v. Kingdom of Spain, ICSID Case
No. ARB/15/44, Award, 21 January 2020, para. 596. See also: Exhibit CLA-0024: LG&E
Enerqgy Group v. Argentine Republic, ICSID Case No. ARB/02/1, Decision on Liability of
3 October 2006, para. 158.
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satisfy this test because having induced the Claimants to invest, there was
a sudden and drastic change in Spain’s policy with regard to RE industry
and the legal and regulatory framework was amended over a period of
time. 392 (Emphasis added)

The Coal Ban Law fails to meet this standard on multiple grounds:

First, as explained in Section C.VI above, Respondent failed to take into account the
effect of the Coal Ban Law on Claimant and its investment. Respondent was well aware
that hard coal-fired power plants put into operation after 2010 may not be amortised by
the time they are forced to shut down, but failed to assess this and provide compensa-
tion. During the legislative process, Respondent was heavily criticised for this decision
by numerous experts, business associations and third parties. However, Respondent
chose to ignore this and instead, posited that it was sufficient to have the choice be-
tween continuing to operate until the forced shutdown and participating in the tender to
receive a shutdown incentive for closing down earlier, without considering whether
these alternatives address the problem faced by these New Plants. They do not. Nei-
ther alternative gives Claimant at least a chance to recoup its investment costs because
the remaining lifetime until the forced shutdown is too short and the shutdown incen-
tives are even less economically attractive.

Moreover, the mechanism in section 54(2) of the Coal Ban Law is not sufficient to rem-
edy this shortcoming because it is merely a fig leaf trying to camouflage Respondent’s
failure to provide actual compensation to these New Plants. Section 54(2) of the Coal
Ban Law does not provide any compensation and does not even set specific rules and
criteria for the entitlement to and calculation of any compensation. Based on this provi-
sion, it would be pure speculation for any company to assume that it may receive com-
pensation.

Second, Respondent did not only fail to provide a compensation for Claimant and its
investment, but even modified existing laws in order to prevent that Linen could be
compensated for the withdrawal of its final operating permit under the FICL.

Third, Respondent implemented the Coal Ban Law in a manner that — contrary to the
(alleged) purpose of Coal Ban Law “to reduce emissions” — favours more polluting lig-
nite-fired power plants (see Section C.VI above). The Shutdown Path adopted by Re-
spondent contrary to the Coal Commission’s recommendations permits more polluting
lignite-fired power plants to operate longer than hard coal-fired power plants in general.
In case of the clean, highly efficient New Plants, the Shutdown Path even requires them
to shut down earlier than up to 39 years older lignite-fired power plants. And, although
these lignite-fired power plants can already operate longer than hard coal-fired power

392 Exhibit CLA-0066: Watkins Holdings S.a r.l. and others v. Kingdom of Spain, ICSID Case
No. ARB/15/44, Award, 21 January 2020, para. 597.
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plants, they receive in total of EUR 4.35 billion in compensation while the hard coal-
fired power plants receive none.

Last but not least, Respondent did all of this, although it had encouraged precisely
these investments in the newly constructed, highly efficient power plants (see Section
C.II. above) to secure its energy supply after its nuclear phase-out and to achieve its
climate targets. Now, when designing its Coal Ban Law, Respondent not only failed to
protect particularly those plants but these plants are actually even those which now
suffer most from Respondent’s 180-degree turn in its energy policy to prohibit coal-fired
power generation.

Each of the above grounds would in itself be sufficient to render the Coal Ban Law
unreasonable, even more so this is however true if one considers these grounds cu-
mulatively. There is simply no reason why not providing compensation would be rea-
sonable.

2.  Shutting down the Liinen plant without compensation is discriminatory

Unlike Article 10(3) and (7) of the ECT, Article 10(1)(3) of the ECT is not a national or
most-favoured-nation treatment clause but contains a general prohibition of discrimina-
tory measures. Therefore, it covers any discriminatory treatment, not only discrimina-
tion based on nationality.3®® The applicable standard for a discrimination in terms of
Article 10(1)(3) of the ECT

“corresponds to the negative formulation of the principle of equality of treat-
ment. It entails like persons being treated in a different manner in similar
circumstances without reasonable or justifiable grounds.”3%

Moreover, it is widely recognised that a discriminatory intent of the State is not neces-
sary. Instead, tribunals take an objective approach and focus on the practical impact of
a state’s measure. The tribunal in Siemens v. Argentina described this in the following
terms:

“The Tribunal concurs that intent is not decisive or essential for a finding of
discrimination, and the impact of a measure on the investment would be de-
termining factor to ascertain whether it had resulted in non-discriminatory
treatment. 3%

The Coal Ban Law constitutes such a discriminatory measure vis-a-vis Claimant. It bla-
tantly discriminates against new coal-fired power plants, treating them significantly

393 Exhibit CLA-0014: Reinisch A. and Schreuer C. International Protection of Investments:
The Substantive Standards. (Cambridge University Press 2020), p. 836.

394 Exhibit CLA-0016: Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No.
ARB/03/24, Award, 27 August 2008, para. 184.

395 Exhibit CLA-0087: Siemens A.G. v. Argentine Republic, ICSID Case No. ARB/02/8,
Award, 6 February 2007, para. 321.
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worse than old coal-fired power plants without any reasonable or justifiable grounds. It
deprives clean, highly efficient power plants of the possibility to recoup at least their
investment costs while old, polluting plants can do so. Moreover, it aggravates this dis-
criminatory treatment by even offering the old, polluting plants a “golden handshake”
when leaving the market — either by offering them shutdown incentives or, in case of
the lignite-fired power plants, even billions in compensation. These old, polluting plants
receive these amounts irrespective of whether their investment has already been fully
amortised or not — while new, highly efficient hard coal-fired power plants receive no
compensation at all.

In detail:

With the Coal Ban Law, Respondent has decided to shut down hard coal-fired power
plants based on their age. That, by itself, is not discriminatory. However, the application
of this approach to the existing power plants is patently discriminatory.

According to its Explanatory Memorandum, Respondent intended to use the age-based
Shutdown Order to ensure that generally “only power plants that are fully amortised are
likely to be shut down” 3% This, however, is not the case. While the older power plants
to be shut down first, are or will already be amortised when they shut down, the new
hard coal-fired power plants which started their operation only after 2010 will not have
been amortised.

The first 20 (of over 100) power plants subject to the age-based Shutdown Order only
need to close down after more than 50 — and even up to 100 — years!**” Conversely,
the Linen plant, will be shut down after only 17 years of operation. Claimant does not
argue that equal treatment would require that the Liinen plant must also be afforded a
lifetime of 50 or even 100 years. However, in line with Respondent’s aim with the age-
based Shutdown Order, non-discriminatory treatment requires that Claimant is at least
given a chance to recoup its investment costs and, like operators of older power plants,
make a reasonable profit. If it is nevertheless necessary to shut down a plant before
this is possible, then the State has to pay compensation.

Moreover, rather than rectifying this discriminatory treatment by providing compensa-
tion to New Plants, Respondent refused to provide any compensation and, with its ten-
der process for shutdown incentives, even aggravated the discriminatory treatment.

As explained above (see Section C.VI), the shutdown incentives were aimed at en-
couraging old, polluting coal-fired power plants to shut down earlier than they would

396 Exhibit C-0097-DE / Exhibit C-0097-EN: Parliamentary Paper BT-Dr. 19/17342, Explan-
atory Memorandum and Draft Coal Ban Law, 24 February 2020 (excerpts), p. 87.

397 See table above.
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have to shut down in the absence of any tender process purely under the Shutdown
Order. As a result, about half of all shutdown incentives were awarded to power plants
which will be at least 40-years old by the time they are shut down — about one quarter
will even be over 50-year old. These power plants will thus have had the chance to
recoup their investment costs over the full minimum expected lifetime of such plants —
and even to earn a reasonable profit.

As also already explained above (see Section C.VI), for New Plants, like the Linen
plant, these shutdown incentives were not economically attractive since the value they
could generated by continuing operations was higher than to shut down even prior to
their expected shutdown date under the Shutdown Order.

Hence, under the Coal Ban Law, old, polluting power plants are enabled to shut down
once fully amortised (and having earned a reasonable profit) while new, highly efficient
power plants must shut down after half of their expected lifetime. Although Respondent,
was fully aware of this, it provided shutdown incentives primarily aimed at power plants
which are already fully amortised while not providing any compensation for new, highly
efficient power plants which are far from being amortised.

When compared to the treatment of lignite-fired power plants, the treatment of new,
highly efficient hard coal-fired power plants is also blatantly discriminatory. Here, the
Linen plant is not even treated remotely similar to plants of its age. Rather, the Liinen
plant must close down earlier than up to 39 years older lignite-fired plants. Even apart
from this extreme case, almost all lignite-fired power plants closing after the Linen plant
are between 11 and 17 years older (see Section C.VL.3, para. 213 above). Hence,
even when looking only at this group of plants, the discriminatory treatment is unfath-
omable: The Coal Ban Law grants these significantly more polluting lignite-fired power
plants a lifetime which is up to twice as long as the lifetime afforded to Linen. None-
theless, the Coal Ban Law even provides these lignite-fired power plants with billions
in compensation while the clean and highly efficient Linen plant receives none.

It goes without saying that, in either case, there are no reasonable or justifiable grounds
to defend this discriminatory treatment. Respondent therefore breached its obligation
under Article 10(1)(3) of the ECT.
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F. QUANTUM — RESPONDENT MUST COMPENSATE CLAIMANTS FOR THEIR
DAMAGES IN AN AMOUNT OF EUR

Under the ECT and under public international law, Respondent is obliged to fully com-
pensate Claimant for the damages suffered due to its breaches of the ECT (l). To ana-
lyse and quantify the considerable damages suffered from these breaches, Claimant
has instructed Mr Kiran P. Sequeira and Mr Stuart P. Dekker of Secretariat Advisors
(collectively, “Secretariat”). Claimant also instructed Dr Christoph Riechmann and Dr
Jens Perner of Frontier Economics (“Frontier”) to assess and model the energy market
in an expert report (“Frontier Report”). In their extensive expert report (“Secretariat
Report”), taking into account Frontier's energy market input, Secretariat conservatively
assess the loss in value of Claimant’s Investment to amount to IR (1)
Full compensation also requires that Claimants are compensated for any additional tax
liabil-ities resulting from the awarded damages, i.e. taxes Claimants must pay on the
awarded damages which they would not have to pay had Respondent not breached its
obligations under the ECT (lll).

The damage arises as a consequence of the early shutdown of the Liinen plant in 2031
due to the Coal Ban Law. For the convenience of the Tribunal (but without prejudice to
burden of proof lying with Respondent), Claimant has also asked Frontier and Secre-
tariat to assess hypothetical damage mitigation measures. However, neither a partici-
pation in the shutdown tenders nor a conversion of the Linen plant to a
I power plant would even conceptually qualify as a damage mitigation measure.
Moreover, neither of these options would be a reasonable damage mitigation measure.
Therefore, Claimant’s damages are not to be adjusted under the concept of damage
mitigation (IV).

Finally, Secretariat also conclude that the 12-month EURIBOR rate plus four percent-
age points, compounded annually, would be the appropriate pre- and post-award inter-
est rate to be applied to Claimant’s damages in this case. Therefore, considering inter-
est until the date of this Memorial, i.e. 26 July 2024, Claimant’s damages amount to

R o) (W)

Claimant refers to the Secretariat and Frontier reports in their entirety and will only set
forth a summary of Claimant’s case on these quantum issues in this Memorial.

. Under the ECT and general international law, Respondent must fully com-
pensate Claimant

The ECT sets out the applicable standard of compensation for expropriations (1.) but
does not explicitly address the standard of compensation for breaches of the ECT. This
is regulated under general international law by the principles of state responsibility. (2.).
Yet, in the present case, both standards lead to the same results. In particular, both
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standards require that Respondent fully compensates Claimant for its damage and that
such compensation is to be based on the fair market value of Claimant’s Investment.

Moreover, under both standards, the (loss in) fair market value to be compensated is
to be assessed on an ex ante basis, i.e. before the impending Coal Ban started to affect
the value of Claimant’s Investment (3.). This date is 30 January 2020, i.e. the day before
the Coal Ban Law was introduced to the German Parliament. Furthermore, both the
ECT and general international law recognised that full compensation requires that
Claimant is awarded pre- and post-award interest on the compensation due (4.).

1. Compensation for expropriation under the ECT

As the Tribunal knows, the applicable standard of compensation for lawful expropria-
tions is set out in Article 13(1) of the ECT. It stipulates that any expropriation must inter
alia be “accompanied by the payment of prompt, adequate and effective compensa-
tion”.3% It further provides:

“Such compensation shall amount to the fair market value of the Investment
expropriated at the time immediately before the Expropriation or impending
Expropriation became known in such a way as to affect the value of the In-
vestment (hereinafter referred to as the “Valuation Date”).

Such fair market value shall at the request of the Investor be expressed in a
Freely Convertible Currency on the basis of the market rate of exchange
existing for that currency on the Valuation Date. Compensation shall also
include interest at a commercial rate established on a market basis from the
date of Expropriation until the date of payment.”% (Emphasis added)

Claimant has shown above (see Section E.lll) that the Coal Ban Law amounts to an
expropriation of its Investment. Consequently, it is entitled to be compensated with an
amount corresponding to (i) the fair market value of the investment, (ii) determined as
of the date immediately before the (impending) expropriation became known, (iii) in a
freely convertible currency and (iv) which includes interest at a commercial rate from
the date of expropriation until payment.

However, no compensation has been paid or even offered by Respondent.
2. Compensation for breaches of the ECT

The ECT does not explicitly address compensation for breaches of the ECT. Thus, the
damage caused by Respondent’s violations of its obligations under Article 10 of the
ECT is to be determined in accordance with customary international law.*%

398 Exhibit CLA-0002: Energy Charter Treaty, Article 13(1)(d).
399 Exhibit CLA-0002: Energy Charter Treaty, Article 13(1).
400 Exhibit CLA-0101: Nykomb Synergetics Technology Holding AB v. The Republik of
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Compensation requires full reparation

It is well established that a breach of a treaty, such as a breach of Article 10(1) of the
ECT, gives the aggrieved party a right to be compensated for the harm sustained, i.e.
the full loss suffered.**! This was established already in 1928 by the Chérzow Factory
case in which the Permanent Court of International Justice concluded that:

“The essential principle contained in the actual notion of an illegal act — a
principle which seems to be established by international practice and in par-
ticular by the decisions of arbitral tribunals — is that reparation must, as far
as possible, wipe out all the consequences of the illegal act and re-establish
the situation which would, in all probability, have existed if that act had not
been committed. Restitution in kind, or, if this is not possible, payment of a
sum corresponding to the value which a restitution in kind would bear; the
award, if need be, of damages for loss sustained which would not be covered
by restitution in kind or payment in place of it—such are the principles which
should serve to determine the amount of compensation due for an act con-
trary to international law.”#°? (Emphasis added)

The court’s conclusion in the Chérzow Factory case has been widely embraced by
subsequent arbitral tribunals.4%3

401

402

403

Latvia, SCC Case, Award, 16 December 2003, p. 38; Exhibit CLA-0061: ADC Limited
and others v. Republic of Hungary, ICSID Case No. ARB/03/16, Award, 2 October 2006,
p. 483.

Exhibit CLA-0102: Campbell McLachlan et al, International Investment Arbitration — Sub-
stantive Principles (2007), para. 9.78; Exhibit CLA-0103: J. Salacuse, The Law of Invest-
ment Treaties, Oxford University Press 2010, p. 254; Exhibit CLA-0104: S. Ripinsky with
K. Williams, Damages in International Investment Law, London British Institute of Inter-
national and Comparative Law, 2008, p. 89; Exhibit CLA-0105: SD Myers Inc v. Canada,
UNCITRAL, First Partial Award, 13 November 2000, paras 311-312.

Exhibit CLA-0106: Factory at Chorzow, 1928 PCIJ Series A No 17, p. 47.

Exhibit CLA-0107: MTD Equity Sdn Bhd and MTD Chile SA v. Chile, ICSID Case No
ARB/01/7, Award, 25 May 2004, para. 238, stating that the standard set forth in the Chor-
zow Factory case is a “classic standard”; Exhibit CLA-0105: SD Myers Inc v. Canada,
UNCITRAL, First Partial Award, 13 November 2000, para. 311, which recognises the
standard as “authoritative”; Exhibit CLA-0108: Quiborax SA and Non Metallic Minerals
SA v. Plurinational State of Bolivia, ICSID Case No ARB/06/2, Award, 16 September 2015
paras 327-328; Exhibit CLA-0045: CMS Gas Transmission Company v. The Argentine
Republic, ICSID Case No. ARB/01/8, Award, 12 May 2005, para. 400; Exhibit CLA-0109:
Franck Charles Arif v. Republic of Moldova, ICSID Case No ARB/11/23, Award, 8 April
2013, para. 559; Exhibit CLA-0061: ADC Limited and others v. Republic of Hungary,
ICSID Case No. ARB/03/16, Award, 2 October 2006, paras 484, which at para. 493 also
lists jurisprudence of the International Court of Justice reaffirming this standard; Exhibit
CLA-0095: CME Czech Republic BV v. Czech Republic, Partial Award, UNCITRAL, 13
September 2001, paras 616-618; Exhibit CLA-0110: Joseph C Lemire v. Ukraine, ICSID
Case No. ARB/06/18, Award, 28 March 2011, para. 149; Exhibit CLA-0111: British Car-
ibbean Bank Ltd v. Government of Belize, PCA Case No. 2010-18BCB-BZ, Award, 19
December 2014, para. 288; Exhibit CLA-0112: Gold Reserve Inc v. Bolivarian Republic
of Venezuela, ICSID Case No. ARB(AF/)09/1, Award, 22 September 2014, para. 681;
Exhibit CLA-0033: Metalclad Corporation v. The United Mexican States, ICSID Case No.
ARB(AF)/97/1, Award dated 30 August 2000, para. 122; Exhibit CLA-0113: Petrobart
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This standard has also been recognised by the International Law Commission in its
Articles on State Responsibility, which have been formally adopted by the United Na-
tions General Assembly.4%4

It follows from the above that a host State that has committed a breach of its obligations
under international law is obligated to repair the breach and to put the aggrieved party
in the same situation as if the breach had never occurred (the principle of full compen-
sation).*®® This can be done either by restitution, if possible, or by monetary compen-
sation for all costs incurred as well as all damages suffered, including lost profits. The
injured party has the right to select between restitution and compensation.4%®

In the present case, Claimant choose compensation since, as set out in the introduc-
tion, Claimant only challenges the Coal Ban Law for the lack of compensation. Moreo-
ver, restitution is hardly desirous for Respondent since it would require the Tribunal to
interfere with the sovereign decision of Respondent to prohibit the use of coal for elec-
tricity generation. Therefore, Respondent must pay full compensation to Claimant for
the damage it has suffered resulting from its breaches of Articles 10(1) and 13 of the
ECT. The damage corresponds to the value Claimant’s investment lost as a result of
the Coal Ban Law, i.e. the difference between the value of Claimant’s investment with
and without the Coal Ban Law.

b) The “fair market value” of the investment is the relevant standard for the
quantification of damages

For the quantification of these damages, the fair market value is widely recognized as
the value standard to be applied.*”” For example, in his Commentary on the

Ltd v. Kyrgyz Republic, SCC 126/2003, Award, 29 March 2005, pp. 77-78.

404 Exhibit CLA-0114: United Nations General Assembly, Resolution 56 83: Responsibility
of states for internationally wrongful acts, UN Doc. A/IRES/56/83, 12 December 2001,Part
Two, in particular Articles 31, 35-36.

405 Exhibit CLA-0104: S. Ripinsky with K. Williams, Damages in_International Investment
Law, London British Institute of International and Comparative Law, 2008, p. 89.

406 Exhibit CLA-0055: International Law Commission's Draft Articles on Responsibility of
States for_Internationally Wrongful Acts, with commentaries, 2001, Article 34, para. 4;
Exhibit CLA-0114: United Nations General Assembly, Resolution 56 83: Responsibility
of states for internationally wrongful acts, UN Doc. A/RES/56/83, 12 December 2001,
Article 43.

407 Exhibit CLA-0115: M. Kantor, Valuation for arbitration, Kluwer Law International, 2008,
pp. 33-34.
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International Law Commission’s 2001 Draft Articles on Responsibility of States for In-
ternationally Wrongful Acts, Professor Crawford states that

“[cJompensation reflecting the capital value of property taken or destroyed
as a result of an internationally wrongful act is generally assessed on the
basis of the 'fair market value' of the property lost.”#% (Emphasis added)

This has also been affirmed for protection standards other than expropriation. The tri-
bunal in CMS v. Argentina held that the proper approach to calculating compensation
for damages caused by a breach of the FET standard and the umbrella clause was “by
resorting to the standard of fair market value”, highlighting in particular “important long-
term losses”, which also exist in this Arbitration.*®® Similar findings have been made by
the tribunals in Azurix v. Argentina, Enron v. Argentina, Murphy v. Ecuador and Gold
Reserve v. Venezuela.*® This has also been affirmed in the ECT arbitration Stati v.
Kazakhstan.*"

3. The (loss in) value of Claimant’s Investment is to be assessed on an ex ante
basis

In order to fully compensate Claimant for the loss in fair market value of its Investment,
its value is to be assessed at the latest date before it was affected by the impending
Coal Ban Law. For the situation of an expropriation, this is expressly stipulated in Article
13(1) of the ECT:

“compensation shall amount to the fair market value of the Investment ex-
propriated at the time immediately before the Expropriation or impending
Expropriation became known in such a way as to affect the value of the In-
vestment (hereinafter referred to as the ‘Valuation Date’).”

408 Exhibit CLA-0055: International Law Commission's Draft Articles on Responsibility of
States for Internationally Wrongful Acts, with commentaries, 2001, Article 36, para. 22,
with further references.

409 Exhibit CLA-0045: CMS Gas Transmission Company v. The Argentine Republic, ICSID
Case No. ARB/01/8, Award, 12 May 2005, paras. 410-411.

410 Exhibit CLA-0083: Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12,
Award, 14 July 2006, para. 420-424; Exhibit CLA-0043: Enron Creditors Recovery Cor-
poration (formerly Enron Corporation) and Ponderosa Assets, L.P. v. Argentine Republic,
ICSID Case No. ARB/01/3, Award, 22 May 2007, paras 359 - 363, 380; Exhibit CLA-
0116: Murphy Exploration and Production Company International v. Republic of Ecuador
Il, PCA Case No. 2012-16 (formerly AA 434), Partial Final Award, 6 May 2016, para. 482;
Exhibit CLA-0112: Gold Reserve Inc v. Bolivarian Republic of Venezuela, ICSID Case
No. ARB(AF/)09/1, Award, 22 September 2014, para. 681.

411 Exhibit CLA-0117: Anatolie Stati, Gabriel Stati, Ascom Group SA, Terra Raf Trans Traid-
ing Ltd v. Republic of Kazakhstan, SCC Case No. V (116/2010), Award, 19 December
2013, paras 1460-1461.
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Article 13(1) of the ECT describes an ex ante valuation date. The same applies for
other breaches of investment protection standards.*'?

For the present case, this means that the valuation date is 30 January 2020, i.e. the
date before the Coal Ban Law was submitted to the German Parliament. As Secretariat
explain, already the introduction of the draft law impacted the value of Claimant’s in-
vestment because any hypothetical buyer would consider the implications of the law
and know what any operation beyond 2031 would be speculative.*'® 30 January 2020
thus represents a date where the value of the Liinen plant was not yet impacted by the
impending Coal Ban Law. It therefore ensures a “clean” (i.e. unaffected) value for the
damage assessment. This is important since any damage assessment must compare
the value of the investment free from any effects of the impending measure to the value
with of that investment with the effects of the measure.

Applying 30 January 2020 as the valuation date means that only information available
or readily foreseeable as of that date is to be used in the valuation since the value of
an asset can only be established with regard to a specific moment in time. At a different
point in time, the value may be different.

4. Summary

Under the ECT and customary international law, Claimant must be fully compensated
for the loss in fair market value of their investment due to the Coal Ban Law. This as-
sessment is to be conducted based on information available as of the valuation date,
namely 30 January 2020, which is the date when the Coal Ban Law was submitted to
the German Parliament, affecting the value of the Liinen plant.

ll. Claimant suffered damages of JIRI0EEdue to the Coal Ban

The Coal Ban adopted by Respondent has severely impacted the value of Claimant’s
Investment and caused Claimant damages of about |IIIRIEEEEE

In this Arbitration, Claimant does not challenge the Coal Ban Law as such. Rather, as
explained in Section A above, the dispute arises out of Respondent’s failure to provide
compensation in accordance with the ECT and customary international law.

412 Exhibit CLA-0092: Asian Agricultural Products Ltd. (AAPL) v. Republic of Sri Lanka, IC-
SID Case No. ARB/87/3, Award, 27 June 1990, paras 3, 106-107; ; Exhibit CLA-0045:
CMS Gas Transmission Company v. The Argentine Republic, ICSID Case No. ARB/01/8,
Award, 12 May 2005, para. 441; Exhibit CLA-0083: Azurix Corp. v. The Argentine Re-
public, ICSID Case No. ARB/01/12, Award, 14 July 2006, para. 514418; Exhibit CLA-
0116: Murphy Exploration and Production Company International v. Republic of Ecuador
I, PCA Case No. 2012-16 (formerly AA 434), Partial Final Award, 6 May 2016, para. 482-
484.

413 Exhibit CER-0001: Secretariat Report, para. 4.10.
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Accordingly, the aim of this Arbitration is to obtain the compensation Respondent
should have provided already with the Coal Ban Law.

As set out in Section F.l above, the compensation due is the fair market value lost due
to the early closure of the Linen plant in 2031. This requires to compare the fair market
value of Claimant’s Investment in a world without — or “but for” — the Coal Ban Law
(“But-For” case) with a world with the Coal Ban Law in place (“Actual’ case). The only
difference between these two scenarios is the impact the Coal Ban Law has on Claim-
ant’s Investment, i.e. the mandated shutdown of the Linen plant already in 2031 (Ac-
tual scenario) rather than at the end of its expected at least 40-year lifetime in 2053
(But-For scenario).*'

For the convenience of the Tribunal, in the following, we summarize the main findings
of the Secretariat Report: Secretariat calculate the Actual and But-For values of Claim-
ant’s Investment using the widely used and accepted Discounted Cash Flow (“DCF”)
method (1). Based on Frontier's determination of the Linen plant’s principle cash
flows (2), Secretariat model the value of Claimant’s Investment in the Actual and But-
For cases (3). Secretariat conclude that Claimant’s damages (i.e. the difference be-
tween the discounted cash flows in the Actual and But-For cases) as of the valuation

date conservatively amount to IR (4 ).

1. The DCF method is the most appropriate method to determine Claimant’s
damages

Secretariat determine Claimant’'s damages using the Discounted Cash Flow (“DCF”)
method.*'® The DCF method is an income-based valuation approach, meaning that the
value of an asset is determined by the cash flows expected to be generated by this
asset in the future (i.e. the difference between incoming and outgoing future cash flows
— in other words: revenue and costs).41

The DCF method is the standard approach applied in the energy sector to determine
the fair market value of power plants*'” and is also widely recognised as the preferred
method for damage assessments in international arbitrations.

As Secretariat explain, the DCF method is also particularly appropriate in the present
case since the Linen plant derives its value from generating cash flows and its tech-
nical characteristics and value drivers are well understood:

414 Exhibit CER-0001: Secretariat Report, para. 4.4.

415 Exhibit CER-0001: Secretariat Report, para. 4.15.
416 Exhibit CER-0001: Secretariat Report, para. 4.14.
417 Exhibit CER-0001: Secretariat Report, para. 4.14.
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“In the present case, the DCF Approach is the most reliable valuation ap-
proach to determine the FMV of Claimant’s investment in TKL. This is be-
cause it is possible to reliably project the future cash flows that would be
generated by the Plant and estimate an appropriate discount rate that re-
flects time value of money and the risk associated with those projected cash
flows. We would also note that the DCF Approach is particularly reliable (and
very widely used) when valuing commodity companies where the demand
for and price of the commodity can be reliably established (such as, in this
case, the demand for and price of electricity in Europe). 8

Conversely, Secretariat conclude that other valuation methods (such as market or cost
approaches) are not suitable for assessing the fair market value of Claimant’s invest-
ment and the damage Claimant suffered:

¢ Assessing Claimant’s damage through a market approach is not possible since it

requires that the value of the asset to be valued is observable based on the value
of publicly traded companies or transactions.*!® Both is not possible here. Firstly,
the value of a power plant cannot be deduced from the value of publicly traded
companies “because publicly traded power production companies generally have
a large and diversified portfolio of assets and therefore are not reliable in estimat-
ing the value of a company with a single hard coal-fired power plant.”?® Secondly,
there are no comparable transactions around the valuation date whose transac-
tion price could be used as a proxy for the value of the Liinen plant:**' Moreover,
any transaction would only reflect the value in either the Actual or But-For case
but not in both and hence be insufficient to calculate damages.*?

Also a cost approach, i.e. determining the costs historically spent, is not suitable
in the present case. When valuing a going concern with a track record of profita-
bility, a cost approach is generally not considered reliable because the value of
such assets is premised on the future financial performance of the asset.*??

The DCF method is thus the most appropriate method to determine Claimant’s dam-
ages. In particular, unlike other valuation approaches, it allows to accurately model the
impact of the Coal Ban Law by creating two scenarios (Actual and But-For) where the
only differences are the changes caused by the Coal Ban Law.

To determine the value of the Linen plant using the DCF method, first Frontier project
the LUnen plant's commodity margins in the Actual and But-For scenarios (2).

418

419

420

421

422

423

Exhibit CER-0001:

Secretariat Report

, para

Exhibit CER-0001

: Secretariat Report

, para

Exhibit CER-0001:

Secretariat Report

, para

Exhibit CER-0001:

Secretariat Report

, para

Exhibit CER-0001:

Secretariat Report

, para

Exhibit CER-0001:

Secretariat Report

, para

.4.15.
.4.16.
.4.17.
.4.17.
.4.17.
.4.18.
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Secretariat then incorporate these cash flows — together with other, less significant
cash flows — in their financial model to determine the value of the Linen plant in the
Actual and But-For scenarios (3), and, on this basis, the damages due to Claimant (4).

2. Frontier determine the commodity margins and model the electricity market
and the plant’s operation until 2053

The first and foremost inputs required for the DCF model are the commodity margins —
or gross profits — the LUnen plant generates. These are defined as the difference be-
tween the revenues from the sale of electricity and the variable operating costs.*?* The
latter mainly consist of the fuel (coal) and CO2 costs.*?® These commodities costs, to-
gether with those for gas, are also the key drivers for electricity prices since they deter-
mine the costs of producing electricity of fossil fuel-fired power plants (which typically
are the price setting power plants in the electricity market).4?®

Claimant has asked Frontier to determine these commodity margins in two scenarios
(a). To do so, Frontier first derive the electricity prices in two counterfactual scenarios
using their Combined Investment and Dispatch Model (“CID” or “Energy Market
Model”) (b). Then, they use these electricity prices in their single unit dispatch model
(“SPIRIT” or “Dispatch Model”) to model the expected operation and associated com-
modity margins of the Linen plant in these scenarios (c).

a) But-For and Actual scenarios

As instructed, Frontier determine the commodity margins in two scenarios, one with the
Coal Ban Law in place (“Actual” scenario) and one without — or but for — the Coal Ban
Law (“But-For” scenario).

Most importantly, this means, that in the Actual scenario all lignite- and hard coal-fired
power plants are closed in line with the provisions of the Coal Ban Law. In the But-For
scenario, hard coal-fired plants (and small*?” lignite-fired power plants) are closed at
the end of their respective lifetime (or when the continued operation becomes econom-
ically non-viable) while the lignite-fired power plants are shutdown as provided in Annex
2 to the Coal Ban Law.

424 Exhibit CER-0002: Frontier Report, para. 101.
425 Exhibit CER-0002: Frontier Report, para. 92.

426 Exhibit CER-0002: Frontier Report, para. 128 and, for further fundamental drivers, para.
99.

427 Up to 150 MW installed capacity, in line with the definition in the Coal Ban Law, see
Exhibit C-0100-DE / Exhibit C-0100-EN: Coal Ban Law, BGBI. 8 August 2020 (excerpts),
Section 3 no. 10.
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The reason for this distinction is that, in this Arbitration, Claimant does not challenge
the Coal Ban Law as such. Rather, as explained in Section A above, the dispute arises
out of Respondent’s failure to provide compensation in accordance with the ECT and
customary international law.

Determining this compensation due requires to compare the fair market value of the
Ldnen plant with and without the closure mandated by the Coal Ban Law, irrespective
of the closure of the lignite-fired power plants as agreed between the government and
the lignite industry. Conservatively, the But-For scenario assumes that all other hard
coal-fired power plants continue to operate until the end of their expected technical or
economic life as does the Linen plant. Had Claimant instead in the But-For scenario
assumed a shutdown of these power plants in accordance with the Coal Ban Law, this
would have increased the But-For value of the Liinen plant. The reasons for this is that
less generation capacity in the market means, all else equal, less electricity supply
while demand remains unchanged. This would result in higher electricity prices and,
thus, higher revenues for the Linen plant and, consequently, a higher But-For value,
leading to higher damages.

In the following we will now proceed to explain how Frontier determined the commodity
margins in the But-For and Actual scenarios.

b) Determining electricity prices

As set out above, Frontier determine the commodity margins by using two proprietary
models. The first one is their Energy Market Model which determines electricity prices.
Electricity prices in Germany (and in the EU) are set as follows: 428

Each plant operator offers to the wholesale electricity market a price at which it is willing
to sell its electricity. Plant operators usually make offers equivalent to their marginal
costs, i.e. their costs for producing a given unit of electricity. These costs are mainly
made up by the respective commodity costs (fuel and CO2 prices). All offers are ranked
from lowest to highest. The wholesale electricity price paid to all generators will be the
price of the last offer needed to meet the given demand. This means that bid form plants
with lower marginal costs will be more often successful than plants with higher marginal
costs while plants with higher marginal costs may only be successful in times of high
electricity demand. This mechanism is referred to as the “merit order” and can be illus-
trated by the following merit order curve:4?°

428 Exhibit CER-0002: Frontier Report, paras. 89-91; Exhibit CER-0001: Secretariat Report,
para. 3.16.

429 Exhibit CER-0002: Frontier Report, Figure 5.
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Accordingly, this Energy Market Model requires a number of inputs, in particular (i) fuel
costs; (ii) CO2 prices; (iii) electricity demand; and (iv) electricity generation capacity.43°
In principle, the electricity market assumptions for the Actual and But-For scenarios are
identical, except, of course, that the Actual scenario takes into account the Shutdown
Path and Order for hard coal-fired power plants.*3!

To project fuel (i.e. coal and gas) costs as of the valuation date, Frontier relies on future
price notations from coal and gas markets (for 2020 to 2023) and fuel price projections
by International Energy Agency’s (‘IEA”).432 The IEA’s World Energy Outlook (“WEQ”)
is one of the most comprehensive and authoritative global energy studies. It sets out
three different projections for fuel costs which are based on different energy policy as-
sumptions. As Frontier explains, the IEA’s Stated Policies scenario is the scenario
which would be applied by buyer and seller in a fair market value transaction. It does
not only take into account policies already in place (Current Policies scenario) but also
policies already announced but not yet implemented.**?

Next, Frontier project CO2 prices. In the EU, power plants need to have EU emission
allowances (“EUA”) for each ton of CO2 that is emitted. As for fuel costs, Frontier ap-
plies future price notations for the period 2020 to 2023.43* For the period thereafter,

430 Exhibit CER-0002: Frontier Report, para. 128.
431 Exhibit CER-0002: Frontier Report, para. 156(d).

432 Exhibit CER-0002: Frontier Report, paras 130, 132-133, also taking into account trans-
portation costs.

433 Exhibit CER-0002: Frontier Report, para. 131.
434 Exhibit CER-0002: Frontier Report, para. 136.
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Frontier applies a carry-forward rate of 3.2% per year in real terms.** This carry-for-
ward approach is also applied in other studies and in the EU Reference Scenario. It is
based on the fact that EUAs do not require storage place and, therefore, can be pur-
chased already now with the buyer only incurring its cost of capital.#*® Frontier con-
cludes that its price projection is reasonable and consistent with price projection in other
sources.*7

In addition, Frontier project electricity demand in Germany as well as other European
markets. For this, Frontier principally relies on a 2020 forecast prepared by the Euro-
pean Network of Transmission System Operators for Electricity (‘ENTSO-E”).43® For
the demand in the German market, which has highest impact on German electricity
prices, Frontier additionally uses country-specific data for the period from 2035 on-
wards.4%°

On the basis of this data and starting from the existing capacity as of the valuation date,
the model itself determines the future development of electricity generation capacity in
the European energy market.*4° In doing so, it takes into account existing decommis-
sioning plans, such as those relating to German nuclear and lignite-fired power plants
and, in the Actual scenario, the shutdown of hard coal-fired power plants under the
Coal Ban law.*! It also takes into account reasonable assumptions on minimum and
maximum capacity additions. These are particularly relevant to ensure that renewable
capacity developments reflect the politically driven expansion of renewables, while
avoiding that capacity rises to implausible heights or exceeds geographical limita-
tions.442

Finally, taking into account all of the above inputs, the model derives hourly electricity
prices which are then transferred to Frontier's Dispatch Model.

¢) Modelling the dispatch of the Liinen plant

In a second step, Frontier use their proprietary Dispatch Model to project the dispatch
of the Liinen plant.

435 Exhibit CER-0002: Frontier Report, paras 136, 138, and Annex A, paras A.16 to A.18.
4% Exhibit CER-0002: Frontier Report, para. 138.

437 Exhibit CER-0002: Frontier Report, paras 140-141.

438 Exhibit CER-0002: Frontier Report, paras 144-146.

439 Exhibit CER-0002: Frontier Report, paras 147-153.

440 Only in non-core regions, generation capacity is taken directly from ENTSO-E’s TYNDP
2020: Exhibit CER-0002: Frontier Report, paras 154-155, 157.

41 Exhibit CER-0002: Frontier Report, para. 156(d).
442 Exhibit CER-0002: Frontier Report, para. 156(a) to (c).
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Their Dispatch Model is build so as to reflect the particular operational characteristics
of the Lunen plant. This includes parameters such as the maximum and minimum elec-
tric capacity (JIIIREZGEEMW, respectively), the efficiency depending on the load of
the plant, heat required for starts as well as limitations as to the possibility of starting
up and shutting down.#43

In addition, the hourly electricity prices derived form the Energy Market Model and the
commodity price projections are fed into the model.#* On this basis, the model then
determines during which hours the Linen plant would generate electricity so to operate
as profitably as possible.#4%

In principle, the decision whether the Liinen plant operates or not is rather straightfor-
ward: It will operate when electricity prices are higher than the costs the Lunen plant
would incur for producing said electricity (“marginal costs”; the difference between
electricity prices and marginal costs is called “clean dark spread’, abbreviated as
“CDS”).#4¢ This principle is subject to certain limitations, for example costs for starting
up the plant must also be considered.*” The Dispatch Model also takes into account
unplanned outages of the plant.**® Planned outages (e.g. for maintenance) are taken
into account separately.44®

To verify that the Dispatch Model properly reflects the actual operation of the Liinen
plant, Frontier successfully tested the dispatch results from the model against actual
production data (so-called “back-testing”).#°

By running the model, Frontier obtain a dispatch schedule (containing hourly and total
generation, operating hours and starts) as well as financial outputs, such as annual
revenues, annual costs of fuel and CO2 as well as annual gross profits.45' The model
does not provide these outputs for all years between 2020 and 2053 but, in accordance

443 Exhibit CER-0002: Frontier Report, paras 162(a), 167, 169 (with Table 1) and Annex B.
444 Exhibit CER-0002: Frontier Report, paras 162(b) and (c), 170.

445 Exhibit CER-0002: Frontier Report, para. 163.

46 Exhibit CER-0002: Frontier Report, para. 190.

47 Cf. Exhibit CER-0002: Frontier Report, para. 179-180. Consequently, a plant may not
generate electricity despite a positive CDS since the start-up costs are too high and the
period of positive CDS too short. Conversely, a plant may decide to continue operating
during a period with a negative CDS if the following periods have positive CDS again.

448 Exhibit CER-0002: Frontier Report, para. 168.
4499 Exhibit CER-0002: Frontier Report, para. 168 and Annex B.
450 Exhibit CER-0002: Frontier Report, para. 193.
451 Exhibit CER-0002: Frontier Report, para. 163.
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with standard practices, only for every five years (“photo years”).#*2 The selection of
photo years reflects that also the studies and other sources relied on usually do not
provide projections for all years but only data points for every 5, 10 or more years.
Outputs of the model (including gross profits) between these photos years are interpo-
lated*®® and the projections for all years then provided to Secretariat for assessing
Claimant’'s damages.

3. Secretariat assess Claimant’s damages to be RIS of the val-
uation date

Taking into account all these inputs provided by Frontier, Secretariat build their full fi-
nancial (i.e. DCF) model using the free cash flows to equity from the Linen plant. These
represent the cash generated by a business that is available to be distributed to the
shareholders after covering operating costs, necessary investments, and debt service
requirements.4%*

Secretariat’'s DCF model determines the fair market value based on the market values

provided by Frontier (e.g. electricity, fuel and CO2 prices). G

Rule 66(f)

I  This is economically the

same determining all costs and revenues at the level of the power plant and then de-
termining Claimant’s share therein.#*® This does not mean that the is irrelevant.
Therefore, Secretariat consider the implications of the where they affect their mod-
elling, e.g. as regards the debt repayment (see Section F.II.3.b below).

To determine the value of Claimant’s Investment in the But-For and Actual scenarios,
Secretariat follow the same three steps in for both scenarios:#%

(a) First, based on the input supplied by Frontier, Secretariat determines the net
income of the Linen plant;

(b) Second, Secretariat projects the remaining cash flows, in particular the debt
repayments; and

452 |n addition, a further photo year is added in 2023 as the last year when liquid market data
(future price notations) are available. Accordingly, photo years are: 2020, 2023, 2025,
2035, 2040, 2045 and 2050, see Frontier Report, paras 114 (with fn 66), 153.

453 Exhibit CER-0002: Frontier Report, para. 188.

454 Exhibit CER-0001: Secretariat Report, paras 5.2-5.3.

455 Exhibit CER-0001: Secretariat Report, paras 4.8, 5.7.

4% Exhibit CER-0001: Secretariat Report, paras 5.3-5.4, 6.1.
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(¢) Third, Secretariat discount the cash flows to the valuation date to determine
the fair market value as of the valuation date.

Having determined the fair market value in the But-For and Actual scenario, Secretariat
conclude that Claimant’s damages as of the valuation date amount to

]
a) Netincome

Net income is calculated as revenues minus operating expenses, interest expenses,
depreciation, and taxes.*%”

The principal revenues of the Linen plant are the revenues from the sale of electric-
ity.#% Secretariat determine these revenues based on the net electricity**® generated
at a given time and the prevailing market price for electricity at that time,*¢° as deter-
mined and calculated by Frontier.*6! In addition, Secretariat take into account further
revenues, such as insurance payouts due to repair work at the Plant, exchange rate
gains from transactions in foreign currencies, and other minor income. 462

Secretariat then account for the operating expenses, in particular the fuel and EUA
costs based on the expected dispatch of the Liinen plant, all as determined by Fron-
tier.6® In addition, Secretariat add other less significant operating costs such as mainte-
nance, personnel, and insurance costs as well as operational and financial manage-
ment costs. 464

457 Exhibit CER-0001: Secretariat Report, paras 5.5, 6.2.
458 Exhibit CER-0001: Secretariat Report, paras 5.5, 6.2.

49 Net electricity is the total electricity generated by the plant minus the electricity consumed
by the plant itself.

460 Exhibit CER-0001: Secretariat Report, para. 5.6. Conversely, the revenues from the
are not relevant since the |IEENNEGEGgGgGENEEE O hile a
hypothetical buyer would value the investment based on the revenue it could generate
from the sale of the electricity on the market, Exhibit CER-0001: Secretariat Report),
para. 5.7.

461 Exhibit CER-0001: Secretariat Report, paras 5.8-5.10, 6.3-6.4.

462 Exhibit CER-0001: Secretariat Report, paras 5.12-5.13, 6.5, using the average of these
revenues in the financial statements of the last three years prior to the valuation date
(2017-2019) and projecting this into the future, increased by inflation. Exhibit CER-0002:
Frontier Report, para. 173, 197: Revenues from (commodity) trading activities and for
ancillary services are currently not yet taken into account. Such trading is common indus-
try practice and exploits price differentials of these commaodities (e.g. at different points
in time).

463 Exhibit CER-0001: Secretariat Report, paras 5.14-5.17, 6.3.
464 Exhibit CER-0001: Secretariat Report, paras 5.18, 6.2.
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A further significant element in the Secretariat’s net income calculation is the interest
expense since the Linen plants has been financed with significant debt.46®> This ex-
pense reduces over time as more and more of the loan is repaid. The repayment of the
principal is accounted for separately (see next subsection below).

Finally, Secretariat account for depreciation in order to determine taxes. In Germany,
there are three types of taxes payable by companies, namely corporate income tax,
solidarity surcharge, and trade tax. Since TKL is a tax transparent limited partnership,
taxes are payable by the limited partners, not TKL, and have been taken into account
accordingly by Secretariat.*®® The only exception is the trade tax which accrues at the
level of TKL. However, TKL operates essentially as a break-even company since it sells
the electricity generated by the Lunen plant at cost to the shareholders. Therefore,
Secretariat projects no trade tax payments.46”

Overall, due to the debt interest payments, the net income determined by Secre-

tariat |G both the But-For and Actual scenarios. 468

However, in the But-For scenario, after the net income is consistently positive.4®
b) Debt repayment, working capital etc.

In a second step, Secretariat additionally take into account capital expenditure and
working capital.4”® Most importantly, however, Secretariat account for the repayment of
the loan.

In the But-For scenario, Secretariat apply the ordinary debt repayment schedule. Under
this schedule, the final repayment is made in IREGHEat the end of the Tyear loan
period.4™

In the Actual scenario, as a result of the Coal Ban Law, the Liinen plant must shut down
already in April 2031 and, thus, IRSGEbefore the last payment under the Project
Financing Agreement is due. The Coal Ban Law therefore significantly affects the pos-
sibility to repay the Project Financing.

465 Exhibit CER-0001: Secretariat Report, paras 5.20-5.21, 6.2.
466 Exhibit CER-0001: Secretariat Report, paras 5.25, 6.2.

467 Exhibit CER-0001: Secretariat Report, paras 5.26, 6.2.

468 Exhibit CER-0001: Secretariat Report, paras 5.27, 6.6.

469 Exhibit CER-0001: Secretariat Report, para. 5.27.

470 Exhibit CER-0001: Secretariat Report, paras 5.29-5.31, 6.7, where Secretariat also add
back depreciation.

41 Exhibit CER-0001: Secretariat Report, para. 5.32.
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Rule 66(f)

As a special purpose vehicle whose sole business is the operation of the Liinen plant,

it would not have the liquidity to repay the significant outstanding loan. | N
|
.
.
|
.
|
|
|
.
.
|
|

Also any informed, hypothetical buyer would be aware of these consequences of the
Coal Ban Law on the Project Financing. I

Rule 66(f)

c) Discount rate

The annual cash flows determined in the Actual and But-For scenario reflect the value

of those cash flows in the given year. In order to account for the time value of money

4z
|

473
|

a4
|

475
.

476
|

B

77 Exhibit CER-0001: Secretariat Report, para. 6.8.

Page 149 of 163



579

580

581

582

583

Azienda Elettrica Ticinese v. Federal Republic of Germany
ICSID Case. No. ARB/23/47

Claimant’s Memorial

26 July 2024

(having GBP 1 now is worth more than having 1 GBP in the future) and risks related to
realising these cash flows, Secretariat discount the annual cash flows to the valuation
date, i.e. to their present value.*’® The sum of the present values of the annual cash
flows in the Actual or But-For scenario gives the fair market value for the given scenario.

Since Secretariat determined the free cash flows to equity (i.e. to the equity investor,
not to the asset), the appropriate discount rate is the cost of equity (not the weight
average cost of capital, WACC), i.e. the return that investors would require in order to
induce them to invest.4®

The cost of equity is determined based on the Capital Asset Pricing Model (‘CAPM”).480
According to CAPM, when investing in a business an investor will require a return above
the return for a risk-free asset in order to be compensated for the market risk it is ex-
posed to.#¥! Under the CAPM formula, the cost of equity consists of the risk-free rate
of return plus an equity risk premium, the latter multiplied by the beta factor (reflecting
a measure of systemic risk).482

In Germany, German government bonds are used to measure the return on a risk-free
investment.#8® Secretariat use bonds with a tenor consistent with the duration of the
period over which cash flows are being projected.

In the But-For scenario, where cash flows up to 2053 are modelled, Secretariat use the
longest available tenor, namely 20-year bonds.*®* At the valuation date, the yield on
German government bonds was slightly negative (negative 0.06%). Conservatively,
Secretariat take into account that, at the time, German government bonds yields were
depressed since the European Central Bank was purchasing large quantities of gov-
ernment bonds. Therefore, Secretariat instead apply the average yield over a 5-year
period (0.8%).48

Accordingly, in the Actual scenario, where cash flows until 2031 are modelled, Secre-
tariat use shorter term 10-year German government bonds, and likewise apply the

478

479

480

481

482

483

484

485

Exhibit CER-0001

: Secretariat Report,

Exhibit CER-0001:

Secretariat Report,

Exhibit CER-0001:

Secretariat Report,

Exhibit CER-0001

: Secretariat Report,

Exhibit CER-0001:

Secretariat Report,

Exhibit CER-0001:

Secretariat Report,

Exhibit CER-0001:

Secretariat Report,

Exhibit CER-0001:

Secretariat Report,

para. 5.34.
paras 5.2, 5.34.
para. 5.34.

paras 5.35, 5.38.
paras 5.34, 5.37.

para. 5.35.
para. 5.35.
para. 5.36.
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average yield over a 5-year period, which yielded a return of 0.25% as of the valuation
date .46

For both, the But-For and Actual scenario, Secretariat assess the equity risk premium
on top of the risk-free rate to be 5.7 %.%®” This reflects the general or systemic market
risk. The risk of a given investment may however be higher or lower than this general
risk. This is measured by the beta factor: a beta factor below 1 reflects a risk below the
systemic market risk, a beta factor above 1 reflects a risk above the systemic risk.
Secretariat derive the beta factor for investing in the Liinen plant from a group of pub-
licly traded comparable companies for which this beta factor can be determined.*®
They arrive at a levered (i.e. after debt) beta factor of B +%°

Using the CAPM formula set out above, Secretariat arrive at a discount rate of for
the But-For scenario and of for the Actual scenario.*®® They apply the respective
discount rates to all annual cash flows in the corresponding scenario, resulting in the
fair market value of the Linen plant for each of these scenarios.

4. Claimant’s damages amount to at least

In a final step Secretariat determine Claimant’s damages. The damage is calculated by
subtracting the Actual value from the But-For value.41

Without the Coal Ban (i.e. in the But-For scenario), as of 30 January 2020, the fair
market value of the Linen plant was and of Claimant’s share therein
TG With the Coal Ban (i.e. in the Actual scenario), the fair market value

of the Lunen plant is reduced to |G- d of Claimant’s share

therein to NGRS °: The Coal Ban has thus deprived the Linen
plant of all value.

Hence, Claimant’s total damages amount to IR °*

48  Exhibit CER-0001: Secretariat Report, paras 6.12-6.13.

487 Exhibit CER-0001: Secretariat Report, para. 5.38.

488  Exhibit CER-0001: Secretariat Report, para. 5.37.

489 Exhibit CER-0001: Secretariat Report, para. 5.37.

40 Exhibit CER-0001: Secretariat Report, para. 5.39 with Table 2, para. 6.13 with Table 3.

491

492

493

494

Exhibit CER-0001:

Secretariat Report,

Exhibit CER-0001:

Secretariat Report,

Exhibit CER-0001:

Secretariat Report,

Exhibit CER-0001:

Secretariat Report,

para
para
para

para

7.2
. 5.40.
.6.14.
7.2,
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5. Summary

In summary, Claimant’s damages of at least |IIREZGEEHave been robustly de-
termined.

In particular, with the DCF method, Secretariat applied the most widely used and ac-
cepted valuation method for valuing operating assets in the energy sector. On this ba-
sis, Secretariat — together with Frontier — also derived corresponding electricity price
paths and determined at what times it would be profitable for the Liinen plant to operate.
Taking into account the revenues from electricity generation as well as other revenues
and costs, Secretariat established the annual cash flows in the But-For and Actual sce-
nario and discounted them to the valuation date, i.e. 30 January 2020, at a rate of X
in the But-for scenario and of 238 in the Actual scenario.

Secretariat determined that the Coal Ban Law has destroyed all of the Linen plant’s
fair market value, causing Claimant’s damages in an amount of |G- This
damage amount is also conservative for other reasons. Throughout their assessment,
Secretariat made various choices leading to lower damage figure, such as “normaliz-
ing” the risk-free rate rather than using a negative one.

This damage (i.e. the difference between the fair market value in the Actual and But-
For scenarios) derives mainly from the fact that, due to the Coal Ban Law, the Liinen
plant has to shut down by 1 April 2031 while without the Coal Ban Law it could have
operated for the remainder of its minimal lifetime, i.e. up to 22 years longer.

lll. Claimant must also be compensated for any additional tax losses

The principle of full compensation requires that Claimants are put into “the situation
which would, in all probability, have existed if that [impugned] act had not been com-
mitted.” Consequently, Claimant must also be compensated for any additional tax lia-
bilities resulting from the awarded damages, i.e. taxes Claimant must pay on the
awarded damages which they would not have to pay had Respondent not breached its
obligations under the ECT (“tax gross-up”).

Given that the exact amount of taxes can likely only be determined once tax authorities
have assessed taxes after an award in favour of Claimant has been rendered, Claim-
ants only request a declaratory award from the Tribunal finding that, in principal, Claim-
ant is entitled to compensation for damages resulting from additional taxes.*®® However,
it reserve the right to amend its current requests.

495 Claimants’ request thus significantly differs from claims filed, and denied, in other cases,
where investors asked to be awarded specific amounts.
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IV. Claimant is not obliged to take damage mitigation measures

For the convenience of the Tribunal — but without prejudice to the burden of proof —
Claimant will set out in this section that the aforementioned damage is not to be ad-
justed on the basis of the concept of damage mitigation. Hence, while it is for Respond-
ent to prove that reasonable damage mitigation measures could be or could have been
taken (1), we will show that converting the Liinen plant to a power
plant (2) or participating in the shutdown tenders (3) does not qualify as reasonable
damage mitigation measure.

1. Respondent would have to prove that Claimant failed to act reasonably

Damage mitigation is an objection which can be raised by the party responsible to pro-
vide compensation. It requires an injured party to act reasonably when faced with an
unlawful act and not to act against its own self-interest.*®® The burden of proof for a
failure to so lies with the party invoking that failure*®” and is a high one*.

The standard of reasonableness is understood to mean that a claimant should neither
be “unreasonably inactive following a breach of treaty” nor “engage(] in unreasonable
conduct following a breach of treaty”.4%® Examples are that a claimant may be required
to continue its business activity despite its business having been damaged or to cease
its business activity if its continuation would only increase damages.5%°

4% Exhibit CLA-0118: William Richard Clayton et al. v. The government of Canada, PCA
Case No. 2009-04, Award on Damages, 10 January 2019, para. 204; Exhibit CLA-0119:
Achmea B.V. v. Slovak Republic, PCA Case No. 2008-13, Final Award, 7 December
2012, para. 320, Exhibit CLA-0055: International Law Commission's Draft Articles on
Responsibility of States for Internationally Wrongful Acts, with commentaries, 2001, vol.
I, Part Two, pp. 31 et seqq., Article 31, para. 11.

497 Exhibit CLA-0120: Cairn Enerqgy PLC and Cairn UK Holdings Limited (CUHL) v. Govern-
ment of India, PCA Case No. 2016-07, Award, 21 December 2020, para. 1887; Exhibit
CLA-0121: AlG Capital Partners, Inc. and CJSC Tema Real Estate Company Ltd. v. The
Republic of Kazakhstan, ICSID Case No. ARB/01/6, Award, 7 October 2003, para.
10.6.4.4; Exhibit CLA-0122: Unién Fenosa Gas S.A. v. Arab Republic of Eqypt, ICSID
Case No. ARB/14/4, Award, 31 August 2018, para. 10.126.

4% Exhibit CLA-0120: Cairn Enerqy PLC and Cairn UK Holdings Limited (CUHL) v. Govern-
ment of India, PCA Case No. 2016-07, Award, 21 December 2020, para. 1888; Exhibit
Exhibit CLA-0123: C. Osborne, D. Grunwald and O. Kama, Contributory Fault, Mitigation
and other Defences to Damages, The Investment Treaty Arbitration Review, 18 June
2021, p. 5.

49 Exhibit CLA-0118: William Richard Clayton et al. v. The government of Canada, PCA
Case No. 2009-04, Award on Damages, 10 January 2019, para. 204; affirmed in Exhibit
CLA-0120: Cairn Energy PLC and Cairn UK Holdings Limited (CUHL) v. Government of
India, PCA Case No. 2016-07, Award, 21 December 2020, para. 1887.

500 See Exhibit CLA-0124: Middle Eastern Cement v. Arab Republic of Eqypt, ICSID Case
ARB/99/6, Award of 12 April 2002, para. 168; Exhibit CLA-0119: Achmea B.V. v. Slovak
Republic, PCA Case No. 2008-13, Final Award, 7 December 2012, para. 320.
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Rebuilding a destroyed business activity is however not required. A Respondent cannot
demolish one business activity and then refuse to pay damages because the claimant
did not build up a new business activity. As the tribunal in AIG v. Kazakhstan explains,
this would “only encourage Governments to breach with impunity solemn provisions of
an international treaty and weaken the protection of foreign investors — which such a
treaty is expressly designed to safeguard.”"!

In particular, a claimant is not required to make alternative investments. Tribunals have
even held that a claimant is not even required to accept an alternative site for the same
investment.’°2 Even less so a claimant can be required to make an additional invest-
ment to modify its existing business.

The standard of “reasonable” also means that a claimant is not required to take
measures whose prospects are uncertain. For instance, in Union Fenosa v. Egypt, the
tribunal held that a claimant could not even be expected to close down its business
because it was “not obvious that the overall amount of its claims would be reduced”.5®
This shows that tribunals expect a high degree of certainty that a proposed measure
would have actually mitigated the damage.

While, as set out above, the burden of proof is on Respondent, it is clear that Respond-
ent will not be able to meet this burden, as we will explain in the following.

2. Converting the Liinen plant to alternative fuels is not a damage mitigation
measure, even less so a reasonable one

Based on this standard, converting the Linen plant to alternative fuels goes already
conceptually beyond the scope of damage mitigation (a). In any event, such a conver-
sion would not be a reasonable damage mitigation measure to be taken by Claimant or
a hypothetical buyer (collectively, “Investor”) (b)

501 Exhibit CLA-0121: AIG Capital Partners, Inc. and CJSC Tema Real Estate Company
Ltd. v. The Republic of Kazakhstan, ICSID Case No. ARB/01/6, Award, 7 October 2003,
para 10.6.4(5)(a).

502 Exhibit CLA-0121: AIG Capital Partners, Inc. and CJSC Tema Real Estate Company
Ltd. v. The Republic of Kazakhstan, ICSID Case No. ARB/01/6, Award, 7 October 2003,
para 10.6.4(4); Exhibit CLA-0125: Southern Pacific Properties (Middle East) Limited v.
Arab Republic of Eqypt, ICSID Case No. ARB/84/3, Award, 20 May 1992, para. 172.

503 Exhibit CLA-0122: Union Fenosa Gas S.A. v. Arab Republic of Eqypt, ICSID Case No.
ARB/14/4, Award, 31 August 2018, para. 10.128. Cf. also Exhibit CLA-0126: Hrvatska
Elektroprivreda d.d. v. Republic of Slovenia, ICSID Case No. ARB/05/24, Award, 17 De-
cember 2015, para. 217.
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a) Converting the Liinen plant to alternative fuels is already conceptually be-
yond the scope of damage mitigation

Converting the Linen plant to alternative fuels is already conceptually beyond the
scope of damage mitigation.

First, neither Claimant nor a hypothetical buyer has the power to decide on such a
conversion since Claimant only holds a minority share in TKL. An Investor would there-
fore need to speculate that a shareholder decision to convert the plant to alternative
fuels would be taken at a later point.

Second, as just explained, damage mitigation does not require an injured party to make
an investment or to change its business activity. Yet, a conversion would require an
Investor to do precisely that.

Converting the Linen plant into a RS- oer plant
would go far beyond damage mitigation and

essentially mean building a completely new power plant. An Investor cannot be ex-
pected to effectively tear down an existing power plant and invest hundreds of millions
of euro to build a new one just to mitigate damages.

An Investor is not even required to make any — and even less so substantial — additional
investments to mitigate damages. Even a conversion to a low-efficiency and, thus, sig-

nificantly less competitive, IFESGHpower plant would cost approxi-
mately IREESGEEEEnd a conversion to [T dc-

pending on the type of conversion carried out.** These would be substantial invest-
ments amounting to up to approximately 8§ §J of the total equity investment by the
shareholders in TKL.%%

By prohibiting the firing of coal in Claimant’s coal-fired power plant, Respondent has
destroyed Claimant’s existing business. Such a conversion would mean that an Inves-
tor would need to change its coal-fired power plant into a different type of plant. Other-
wise, it would have no further business. However, as explained above, obliging an In-
vestor to develop new business activities is beyond what is required under damage
mitigation standards.

Third, to attribute any value to a potential conversion, an Investor would need to be
confident that the capital for such a conversion could be obtained. Again, it would need
to speculate that, about 11 years after Respondent destroyed the value of Claimant’s

504 Exhibit CER-0002: Frontier Report paras 205(a), 216(a).

05 TSSO respectively, divided by the IEREEGEEcquity investment
into TKL amounts to approximately B}
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Investment, banks would willing to provide an additional loan to TKL for this conversion
— and to do this likely at a time when TKL’s substantial existing outstanding loan is not
yet fully repaid.3°® Moreover, especially for a conversion JB3Gl, this would presuppose
that, at that time, banks would even still provide financing for fossil fuel-fired power
plants.

Alternatively, an Investor would need to be willing to provide own equity for the conver-
sion and speculate that also all other shareholders would be willing to do so. It would
need to do so, knowing that the investment required for the conversion would amount
to about up to of the equity provided for the construction of the full plant.

For all these reasons, taken individually, but even more so considered cumulatively, a
conversion to a biomass- or gas-fired power plant would not be a reasonable damage
mitigation measure.

b) In any event, an investment to convert the Liinen plant to alternative fuels
cannot reasonably be expected

Even if converting the Linen plant to alternative fuels would fall — in principle — in the
scope of possible damage mitigation measures (quod non), Respondent further would
need to establish that converting the Linen plant would be a reasonable damage miti-
gation measure. It is not.

Even leaving aside whether a conversion would be legally and technically feasible,
converting the Linen plant to a [IIIIEIREGEEower plant could not be reason-
ably expected of an Investor.

Frontier and Secretariat assess three conversion options, Rule 66(f)

- Option 1 would require an investment of IR0 cstab-

lish the technical capabilities to burn but make no investments to in-
crease the possible fuel throughput.’*” This would have required additional in-
vestments in I
. Not investing in addi-

tional capacity therefore means that less thermal energy can be gener-
ated and, consequently, the Linen plant could only operate at up to

506 Cf. Exhibit CER-0001: Secretariat Report, para. 6.33.
507 Exhibit CER-0002: Frontier Report, para. 206(a).

Page 156 of 163



615

Azienda Elettrica Ticinese v. Federal Republic of Germany
ICSID Case. No. ARB/23/47

Claimant’s Memorial

26 July 2024

of its maximum capacity (i.e. JIREEEGEIMW) and with reduced efficiency (up
to instead of 46%).%%8

— Under Option 2, this investment IO vould be made,
increasing the necessary investment to [ IREGEE and allowing the

plant to operate at full capacity®°.

— For EEGIconversion option, Frontier and Secretariat assess only an adap-
tation of the existing plant to a power plant, not the construction of
an essentially entirely new power plant.’'" Even this would require an
investment of IIIIRIEECEEE or the entire plant.5'2 Such a conversion
would permit to operate the plant at the same capacity (746 MW) and effi-
ciency (up to 46%) as when burning coal.®'? Yet, such a power plant would be
significantly less competitive compared both to a coal-fired power plant and a

ISR 00 e plant.

However, none of these conversions could be reasonably expected from an investor.
The variable operating (i.e. marginal) costs in all of these scenarios would significantly
higher compared to those of the original coal-fired power plant.®'* This mean that gen-
erating electricity with the Linen plant would only be profitable — and, hence, the plant
will only operate — when electricity prices are particularly high.%'® As a consequence,
its electricity generation drops by (Option 1), (Option 2), and { Rule 66(f) |
RIEG)), respectively, compared to the operation as a coal-fired power plant.5'® Like-
wise, also the gross profits, decrease by (Option 1), (Option 2), and

508

509

510

511

512

513

514

515

516

Exhibit CER-0002: Frontier Report, paras 206(b), 208 with Table 2.
Exhibit CER-0002: Frontier Report, para. 206(a).
Exhibit CER-0002: Frontier Report, para. 206(b).

As explained above, damage mitigation cannot oblige an investor to tear down a power
plant and build a completely new one for several hundred million euro.

Exhibit CER-0002: Frontier Report, para. 216(a).
Exhibit CER-0002: Frontier Report, para. 216(b).

For RMEAG). see Exhibit CER-0002: Frontier Report, para. 206. In particular, shipping
and unloading costs (lower energy density means larger volumes required) as well as fuel
(EEIG) costs are higher. For example, in 2020, the price of to generate a
megawatt of heat was almost IRMEZGH higher than the price of coal to generate the
same amount of thermal energy. This price difference could only be offset if prices for
EUAs would be almost IRMXEGH higher than they actually are (RO

I Y- I o' the I
IRESTGH, see Exhibit CER-0002: Frontier Report, para. 226. In particular, fuel costs

are significantly higher than for coal-fired power generation. In 2020, these higher fuel
costs would have again required CO2 prices being IIRE3IGH ower than in reality to
offset the difference in fuel costs.

Exhibit CER-0002: Frontier Report, para. 210.
Exhibit CER-0002: Frontier Report, para. 209, 219 with Table 3.
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( Rule 66(f) ), respectively.®!” This would render such an conversion investment
non-viable, or, if at all, only if one considered a long operating lifetime realistic.%

Moreover, a new investment into a conversion would be a significantly riskier invest-
ment than investing in an already operating power plant as there may be e.g. technical
issues which increase costs or delay the completion of the conversion.5'® In addition,
as regards REEIG), there is evidence of a
in the future which could lead to IEEREEGEE and/or significantly higher fuel
prices.5?

Beyond these economic considerations, a conversion would also not be reasonable for
other reasons. In particular, an Investor would need to be willing to attribute value to
such a conversion despite the increased regulatory risk in Germany that — as had just
happened with the Coal Ban Law — also | IEEREECEE ower plants would not
be able to operate until 2053.%2' In order to take it into account, Respondent would need
to establish that a hypothetical buyer would attribute value to this possible conversion
already now, i.e. would be willing to pay a higher price for Claimant’s investment in the
Actual scenario because of this hypothetical conversion. No reasonable buyer would
however attribute any value to this option.%2?

Hence, an investment to convert the Linen plant to [IIIREGEEcould not be rea-
sonably expected.

3. Participating in the shutdown tenders would not have reduced Claimant’s
damages

In its explanatory memorandum, Respondent suggests that operators of New Plants
would not require compensation because they could participate in the shutdown ten-
ders and thereby obtain compensation. Respondent might therefore suggest that

517 Exhibit CER-0002: Frontier Report, para. 209, 220.

518 Exhibit CER-0001: Secretariat Report, paras 6.26, 6.30-6.31.
519 Exhibit CER-0001: Secretariat Report, para. 6.35.

520 Exhibit CER-0002: Frontier Report, para. 212(a).

521 Exhibit CER-0001: Secretariat Report, para. 6.34; cf. Frontier Report, para. 212(b) and
(c). Recent EU directives indicate an erosion of political support to use for elec-
tricity generation purposes. The permissibility of support schemes for the use of RG]
to generate electricity has already been significantly limited. Moreover, since due to the
energy transition is also required in other areas (such as the industry), politicians
consider that should be reserved for “higher value applications” instead of power
generation.

522 Exhibit CER-0001: Secretariat Report, para. 6.32.

Page 158 of 163



620

621

622

623

Azienda Elettrica Ticinese v. Federal Republic of Germany
ICSID Case. No. ARB/23/47

Claimant’s Memorial

26 July 2024

Claimant could and should have mitigated damages by participating in the shutdown
tenders. However, such an argument would have no merit.

Firstly, participation in the shutdown tenders would not qualify as a damage mitigation
measure in the first place because it is nothing which Claimant, as of the valuation date,
could have done to reduce its damages. Any participation in a tender could have only
occurred after the valuation date.

Secondly, and irrespective of the former, neither Claimant nor a hypothetical buyer
would have the power to make the decision whether to participate in the shutdown
tenders because Claimant only holds a minority interest in TKL.

Thirdly, nonetheless, Claimant has asked Secretariat to assess whether a participation
in the tender would have reduced damages. The answer is clearly no. For their assess-
ment, Secretariat conservatively assumed that the Liinen plant would be able to win
the tender and would be able to do so at the maximum bid prices.%?® Yet, even under
such a favourable assumption, the Liinen plant would not have been able to increase
its Actual value by participating in the shutdown tenders. As a clean, highly efficient
power plant, it would have always been able to generate great value by continuing to
operate until its forced early closure in 2031 than the shutdown incentives it could have
received by closing 4 to 10 years earlier.5%

Shut Down Date Actual FMV of
TKL (€ Millions)

July 2021
Dec 2021
July 2022
July 2023
July 2024
April 2025
April 2026

April 2027

Rule 66(f)

adh dh b dh dh b b

April 2031

Thus, participating in the tender would not have reduced but rather increased Claim-
ant’'s damages.

523 Exhibit CER-0001: Secretariat Report, para. 6.17.
524 Exhibit CER-0001: Secretariat Report, paras 6.19-6.20 with Table 6.
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Therefore, the Actual value of |IIIIEIEIEIEzG@G<ROEEEcc:/culated by Secretariat
for the Linen plant is to be applied without adjustments for any damage mitigation
measures.’?

V. Claimant is entitled to pre- and post-award interest at the 12-month EURI-
BOR rate plus four percentage points

In addition to compensation for the loss in value of their investment, Claimant is entitled
to pre- and post-award interest.

It is also generally recognised that full compensation requires interest to be paid on the
fair market value from the date of valuation.5?® Pursuant to Article 38(1) of the Articles
on State Responsibility, the rate of interest shall be set so as to “ensure full compensa-
tion”.>2” For a commercial entity, this means that it must be compensated at a commer-
cial rate. For lawful expropriations, this is also specifically stated in Article 13(1), sub-
paragraph 3, of the ECT, which provides that “compensation shall also include com-
pensation at a commercial rate established on a market basis”.>?® There is no reason
to apply a lesser standard in cases of unlawful expropriations or other acts unlawful
under the ECT. 5%°

It is also widely recognised, and even considered ‘jurisprudence constante”, that full
compensation requires compound interest to be awarded, that is, interest accrues on
interest owed.>%°

525 Exhibit CER-0001: Secretariat Report, para. 6.36.

526 See only Exhibit CLA-0055: International Law Commission's Draft Articles on Responsi-
bility of States for Internationally Wrongful Acts, with commentaries, 2001, vol. Il, Part
Two, pp. 31 et seqq., Article 38, para. 2: “As a general principle, an injured State is entitled
to interest on the principal sum representing its loss, if that sum is quantified as at an
earlier date than the date of the settlement of, or judgement or award concerning, the
claim and to the extent that it is necessary to ensure full reparation. As explained in the
footnote to this passage, the caveat “to the extent that it is necessary to ensure full repa-
ration” refers simply to the situation no pre-award interest is required because ‘the loss
is assessed in current value terms as at the date of the award”.

527 Exhibit CLA-0114: United Nations General Assembly, Resolution 56 83: Responsibility
of states for internationally wrongful acts, UN Doc. A/RES/56/83, 12 December 2001,
Annex, Article 38(1): “Interest on any principal sum due under this chapter shall be pay-
able when necessary in order to ensure full reparation. The interest rate and mode of
calculation shall be set so as to achieve that result. (emphasis added).

528 Exhibit CLA-0002: Energy Charter Treaty, Article 13(1), subparagraph 3.

529 Exhibit CLA-0127-ES / Exhibit CLA-0127-EN: STEAG GmbH v. Kingdom of Spain, IC-
SID Case No. ARB 15/4, Award, 17 August 2021 (excerpts), para. 102.

530 That compounded — rather than simple — interest now represents a form of “jurisprudence
constante” has been recognised, inter alia, by the tribunals in the following cases: Exhibit
CLA-0128: Gemplus, S.A., SLP, S.A. and Gemplus Industrial, S.A. de C.V. v. United
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Interest accrues from the moment the damage is caused®®' until full payment of the
principal amount plus interest. Interest is also due on any costs awarded to Claimant,
accruing from the date they are awarded until full payment.5%2

In their report, Secretariat determine that the 12-month EURIBOR rate plus four per-
centage points (equivalent to “plus 400 basis points”) constitutes a “commercial rate
established on a market basis”.5** EURIBOR (European Inter-Bank Overnight Borrow-
ing Rate) is one of the most commonly quoted commercial interest rate benchmarks. It
is established on the basis of commercial, market-based agreements between large
banks.5** However, other market participants cannot borrow at this rate but pay a pre-
mium on top of the EURIBOR rate — with four percentage points being a typical pre-
mium. Hence, EURIBOR plus four percentage points represents a typical commercial
rate of interest.5® This assessment is consistent with the findings of many other

Mexican States, ICSID Case No. ARB(AF)/04/3 & ARB(AF)/04/4, Award, 16 June 2010,
para. 16.26; Exhibit CLA-0129: Hulley Enterprises Limited (Cyprus) v. The Russian Fed-
eration, UNCITRAL, PCA Case No. 2005-03 AA226, Final Award, 18 July 2014, para.
1689; Exhibit CLA-0130: Oko Pankki Oyj (formerly called OKO Osuuspankkien Keskus-
pankki OYJ) et al v. The Republic of Estonia, ICSID Case No. ARB/04/6), Award, 19
November 2007, para. 349; Exhibit CLA-0108: Quiborax SA and Non Metallic Minerals
SA v. Plurinational State of Bolivia, ICSID Case No ARB/06/2, Award, 16 September
2015, paras 523-524 (with further references). See also Exhibit CLA-0131: O/ European
Group B.V. v. Bolivian Republic of Venezuela, ICSID Case No. ARB/11/25, Award, 10
March 2015, paras 948-949, where the tribunal affirms that in “recent arbitral practice, a
preference towards compound interest exists” and concludes that “compound interest is
indispensable to fully compensate the investor”. This is also affirmed by distinguished
scholars such as Irmgard Marboe and Sergey Ripinsky: Exhibit CLA-0104: S. Ripinsky
with K. Williams, Damages in International Investment Law, London British Institute of
International and Comparative Law, 2008, footnote 135 at p. 386; Exhibit CLA-0132: |.
Marboe, Calculation of Compensation and Damages in International Investment Law, Ox-
ford: Oxford University Press, 2009, para. 6.236, concluding, after reviewing arbitral prac-
tice, that “compound interest as opposed to simple interest appears to be predominantly
accepted as appropriate in recent international investment arbitration. It is regard as bet-
ter reflecting actual economic realities both for the purpose of remedying the loss actually
incurred by the injured party and for the prevention of unjustified enrichment of the re-
spondent State.”

531 Exhibit CLA-0104: S. Ripinsky with K. Williams, Damages in _International Investment
Law, London British Institute of International and Comparative Law, 2008, footnote 135
at p. 376.

532 Exhibit CLA-0133: S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Final Award
(Concerning the Apportionment of Costs Between the Disputing Parties), 30 December
2002, paras 50-51; Exhibit CLA-0134: Walter Bau v. The Kingdom of Thailand, UN-
CITRAL, Award, 1 July 2009; Exhibit CLA-0129: Hulley Enterprises Limited (Cyprus) v.
The Russian Federation, UNCITRAL, PCA Case No. 2005-03 AA226, Final Award, 18
July 2014, para. 1690; Exhibit CLA-0135: Olympic Entertainment Group AS v. Republic
of Ukraine, PCA Case No. 2019-18, Award, 15 April 2021, para. 198.

533 Exhibit CER-0001: Secretariat Report, paras 7.4-7.5.
534 Exhibit CER-0001: Secretariat Report, para. 7.5.
535 Exhibit CER-0001: Secretariat Report, para. 7.5.
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investment tribunals which held that EURIBOR/LIBOR is the most appropriate basis for
determining interest and applied an additional four percentage points as premium. 5%

Secretariat also confirm that compound interest is the norm for commercial loans and
required to make a claimant whole.>®” For the present case, Secretariat determine a
compounding corresponding to the tenor of the interest rate (i.e. 12 months) to be ap-
propriate.538

Thus, under the principle of full compensation, Claimant is entitled to interest at the 12-
month EURIBOR rate plus four percentage points from the valuation date until full pay-

ment.

Including interest, Claimant’s damage thus amounts to [IIIREESOEE2s of the
date of this Memorial.53

536

537

538

539

Exhibit CLA-0136-ES / Exhibit CLA-0136-EN: Flughafen Ziirich A.G. v. Venezuela, IC-
SID Case No. ARB/10/19, Award, 18 November 2015, para. 965; Exhibit CLA-0131: O/
European Group B.V. v. Bolivian Republic of Venezuela, ICSID Case No. ARB/11/25,
Award, 10 March 2015, paras 944-945; Exhibit CLA-0137: Mobil Investments Canada
Inc. and Murphy Qil Corporation v. Canada, ICSID Case No. ARB(AF)/07/4, Awards (ex-
cerpt), 20 February 2015, para. 170; Exhibit CLA-0138: Olympic Entertainment Group
AS v. Republic of Ukraine, PCA Case No. 2019-18, Award, 15 April 2021, para 185; Ex-
hibit CLA-0139: Rusoro Mining Ltd. v Bolivarian Republic of Venezuela, ICSID Case No.
ARB(AF) 12 5, Award, 22 August 2016, para. 838; Exhibit CLA-0116: Murphy Explora-
tion and Production Company International v. Republic of Ecuador Il, PCA Case No.
2012-16 (formerly AA 434), Partial Final Award, 6 May 2016, para: 517. See also Exhibit
CLA-0041: loan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and
S.C. Multipack S.R.L. v. Romania, ICSID Case No. ARB/05/20, Final Award, 11 Decem-
ber 2013, paras 262, 1250.

Exhibit CER-0001: Secretariat Report, para. 7.6.
Exhibit CER-0001: Secretariat Report, para. 7.6.
Exhibit CER-0001: Secretariat Report, para. 7.7.
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PRAYERS FOR RELIEF

Claimant respectfully requests the Arbitral Tribunal to

(A)

(B)

(€)

(D)

DECLARE that the Respondent has breached its obligations towards Claimant
under Part lll of the Energy Charter Treaty;

ORDER the Respondent to pay to Claimant damages in the amount of
together with interest thereon as from 30 January 2020 until
the date of full payment, at a rate corresponding to the 12-month EURIBOR rate
plus 4 percentage points and compounded annually;

DECLARE that the Respondent shall compensate Claimant for any and all tax
that may be levied on any of the Claimants by German or Swiss tax authorities
as a consequence of any damages being awarded by the Tribunal to the Claim-
ant; and

ORDER the Respondent to compensate Claimant for its costs of arbitration in an
amount to be specified later together with interest thereon and, as between the
parties, alone to bear all costs for the arbitration, including compensation, fees
and costs of the Tribunal and ICSID.

Claimant reserves the right to subsequently amend or supplement the relief sought in
this arbitration.

Hamburg, 26 July 2024.

Luther Rechtsanwaltsgesellschaft mbH

[signed] [signed]

[signed]

Dr Richard Ha@ Tim Rauschning ' Vanessa”Z& de Meireles
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